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HOW MUCH LAW SHOULD A BANKER KNOW? 


Should a banker have a knowledge of banking law? Is it worth his 
while to devote any of his time to acquiring such knowledge? If a 
knowledge of this sort is essential, or even, advantageous, in what way 
can it be secured ? 

These are questions which must occasionally present themselves to 
the average, thoughtful banker. They are quite likely to come up 
after a bank has passed through some litigation, which has resulted un- 
favorably to it. 

An examination of the decisions, in which a bank appears as plaintiff 
or defendant, indicates that there are many cases, which would never 
have been in court, had not the officials of the bank acted in ignorance 
of the law. In cases of this kind a little learning would have been an 
excellent thing. 

Not long ago a note, presented to a bank for discount, which had 
already been signed by a surety, carried “interest from date.’’ The 
cashier changed it to read “interest from maturity.’’ Perhaps he felt 
that no sane surety would object to having his liability reduced in this 
manner. But, when it came to enforcing the note against the surety, 
he learned something of the law of suretyship. He learned that an 
alteration of a note, though made without wrongful intent and though 
it operates for the benefit of the surety, discharges the surety from all 
liability. It would have been well worth that cashier’s time to have 
known that much of the law before, rather than after, he discounted 
the note. 

Here is another interesting instance. A bank brought suit on four 
promissory notes for $5,000 each. The bank could have enforced. the 
notes if they were negotiable, but otherwise not. Each note was payable 
90 days after date and provided that it should “‘become due and payable 
on demand at the option of the payee when it deems itself insecure.” 
The presence of these words rendered the notes non negotiable. In all 
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probability this bank would never have bought the notes if its officers 
had been familiar with the rules of law regulating negotiability. 

In another case a bank took an assignment of a contract for the sale 
of land as collateral for a note. It neglected to place the assignment on 
record and, therefore, lost its rights as assignee upon the sale of the 
land to an innocent purchaser. 

In still another case a chattel mortgage on an automobile was declared 
invalid because the bank holding the mortgage had not seen to it that 
the car was accurately described in the mortgage. The mortgage re- 
ferred to a model N “‘now in the possession of the mortgagee and usually 
kept at his place of business.’”” The car in question was a model M, 
was not at the time in the mortgagee’s possession and was not usually 
kept at his place of business. And, for that reason a person, who ac- 
quired a lien on the car, after the time when the mortgage was executed, 
was held to have a claim prior to that of the bank. 

The above decisions were published in recent issues of the BANKING 
Law JouRNAL. They are typical of cases which are coming up in the 
courts every day, cases involving legal liability on the part of a bank, 
which might have been avoided had the official representing the bank 
in the transaction known that he was violating some simple rule of the 
law of banking. 

It would seem then that it is well worth the banker’s while to have as 
much knowledge as he can of banking law. A banker’s time is limited. 
He cannot as a rule take up a systematic study of the law. But he can 
read the current decisions of the courts which affect banks. By doing 
this he will at least enable himself to avoid the costly errors that other 
bankers have made. And he will find that these decisions are not un- 
interésting. He will find them fully as entertaining as most of the matter 
he devotes hours to reading in the daily papers and the magazines. It 
is because we believe this that we devote so much of the space in the 
JouRNAL to the publication of banking decisions. 


Xt ex ex eK eK KOK EK 


BANK NOT SUBJECT TO PAWNBROKER’S TAX. 

Certainly there is a vast difference between the business of banking 
and the business of pawnbroking. The banking system of the country 
is absolutely essential to its welfare and progress. Pawnbroking, on the 
other hand, can be given no better classification than a necessary evil. 

Notwithstanding the dissimilarity between a bank and a pawnshop, 
certain state officials of Tennessee recently undertook to assess against 
a banking institution, known as the Provident Loan Bank, the license 
tax imposed upon pawnbrokers by the laws of that state. The bank 
succeeded in obtaining an injunction enjoining the state officials from 
collecting the tax and by mutual consent the question of the banks’ 
liability for the tax was submitted to the court upon an agreed statement 
of facts. The parties agreed that most of the loans made by the bank 
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were on chattel mortgages, the mortgaged property remaining in the 
possession of the mortgagor; that in some instances the bank had loaned 
money on the pledge of personal chattels, delivered into the possession 
of the bank, but that the bank had in no way advertised itself as being 
in the pawnbroking business. 

The question presented was whether the few loans, which the bank 
had made upon pledges of personal property, would be sufficient to con- 
stitute it a pawnbroker and subject it to the license tax. The court 
decided that the bank could not properly be charged with having con- 
ducted a pawnbroking business and that the tax could not be collected 
from it. The court observes however, that loans of this character 
should be made sparingly by banks and that the banks should exercise 
their power to make such loans “‘with great discretion and great restraint 
in a purely incidental way, so as not to infringe seriously upon the busi- 
ness of pawnbrokers, who are required by law to pay a heavy tax.” 
This decision is entitled Provident Loan Bank v. Parham and is pub- 
lished among the legal decisions in this issue. 


ACTION BROUGHT AGAINST THE WRONG PARTY. 


In the case of General Fire Assurance Company v. State Bank, re- 
cently decided by the Appellate Division of the New York Supreme 


Court and published among the legal decisions in this number, we have 
an instance of an action instituted against the wrong party. 

The litigation arose out of the forgery of the payee’s indorsement on 
a draft representing a fire loss. The draft was drawn by the plaintiff 
insurance company and was payable to the order of Abraham Ringle. 
It provided that, upon being accepted by the insurance company and 
indorsed by the payee, it would be paid by the drawee bank. The 
draft was stolen before its delivery to the payee and after the payee’s 
indorsement had been forged it came to the hands of the defendant bank. 
This bank caused it to be presented to the insurance company and it 
was duly accepted and subsequently paid by the drawee. Upon the 
discovery of the fraud, the insurance company brought this action to 
recover the amount of the draft from the defendant bank. The court 
decided that the plaintiff insurance company was not entitled to such 
recovery. The reason why there could be no recovery was that the 
insurance company had in reality suffered no loss as a result of the tran- 
action. Upon acceptance, the instrument in question became no more 
than a direction to the drawee bank to pay it according to its terms. 
The drawee bank paid the instrument on a forgery of the payee’s in- 
dorsement could not properly charge the amount against the plaintiff's 
account. If it insisted upon making such charge then the plaintiff 
would be entitled to recover in an action against the drawee bank. The 
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question as to the rights of the drawee bank against the defendant bank 
was not before the court and was not passed upon. 


PEST SESESZIESL SES 


BANK’S AGREEMENT TO HONOR CHECK. 


One method of financing shipments of live-stock, grain and so on is 
for a bank to agree to honor checks drawn by a person, who travels 
around the neighborhood buying up such commodities from various 
farmers. When a sufficient quantity has been purchased to make one 
or more carloads the purchaser arranges to forward it to some central 
market. He draws a draft upon the consignee and delivers this to the 
bank along with a bill of lading covering the shipment. The bank then 
honors the checks, which have been given to the different farmers and 
reimburses itself out of the proceeds of the draft. 

One thing a bank should keep in mind, in entering into an arrangement 
of this kind, is that its agreement is binding and that it can not subse- 
quently refuse to honor the checks and apply the proceeds of the draft 
in some other manner. This was brought out in a recent Texas de- 
cision, First National Bank of Gorman v. Mangum, which will be found 
among the legal decisions in this issue. The plaintiff was engaged in 
the business of buying and selling peanuts. He arranged with the de- 
fendant bank that it would honor checks drawn by him and delivered 
to farmers in his peanut buying transactions. It was also arranged 
that when he had secured enough to make a shipment he would deliver 
to the defendant bank a draft upon the consignee, together with a bill 
of lading covering the shipment. The plaintiff carried out his part of 
the program, but when the checks were presented the bank refused to 
honor them on the ground that the plaintiff was indebted to it in another 
transaction and the bank undertook to apply the proceeds of the draft 
to the settlement of this indebtedness. It was held that the bank had 
no right to do this and that it was liable to the holders of the checks for 
the amounts thereof and to the plaintiff for the expenses which he had 
incurred in investigating the dishonor of the checks and attempting to 
adjust the matter with the check holders. 


BEGUILING THE BANKING COMMISSIONER. 


Trying to ‘“‘put one over’’ on the state bank commissioner is the manner 
in which the Supreme Court of Colorado characterizes the transaction 
involved in First National Bank v. Cripple Creek State Bank, published 
among the legal decisions in this issue. 

When a bank realizes that certain of its affairs are in a condition, which 
would not be approved or passed by a bank examiner, it is frequently 
possible for it to resort to some device or subterfuge, which will so 
disguise the transaction that it will pass the examiner unnoticed. That 
is what happened in the case referred to. The deception practiced on 





EDITORIAL 391 


the banking department, however, led to litigation and the opinion of 
the court makes interesting reading. 

While the transactions out of which the case arose spread over a 
period of years,the facts are not complicated and are easily comprehended. 
In the fall of 1898 the defendant bank was a holder of certain notes 
aggregating $27,500, which it discounted with the plaintiff bank, placing 
its general indorsement on the back of each note. Under the agreement 
entered into between the two banks, the plaintiff was to receive only six 
per cent of the interest called for by the notes and the defendant was 
to have the balance. When the notes fell due the plaintiff would for- 
ward them to the defendant, which would collect the interest and take 
renewal notes due in three months. These it would indorse and return 
to the plaintiff. This custom was followed until June, 1910, when it 
appears that the state banking commissioner was about to make an 
examination of the defendant bank. The latter was desirous of show- 
ing that it had no rediscounted paper outstanding. The situation was 
explained to the officers of the plaintiff bank by the defendant’s cashier 
who appealed to them for assistance in this respect. The result was 
that the plaintiff agreed verbally to have the words “without recourse”’ 
stamped upon the notes then in existence, so that the same upon their 
face would show no liability against the defendant bank. The defend- 
ant bank agreed, however, that it would guarantee the payment of the 
notes regardless of the qualified indorsements placed thereon by the 


plaintiff. In keeping with the understanding between the banks the 
vice president of the plaintiff wrote to the state banking commissioner 
stating that the paper which his bank had received from the defendant 


‘ 


was purchased outright with a “without recourse’”’ stamp on it. 

The defendant bank continued to indorse without recourse the re- 
newals of these notes which it forwarded to the plaintiff until June, 1911, 
when the bank’s attention was called to this matter. The defendant 
then began to indorse the renewals generally. This continued until 
June, 1912, when the defendant again sent renewals to the plaintiff 
bearing indorsements without recourse. The plaintiff refused to accept 
the notes so indorsed and returned them to the defendant with instruc- 
tions to substitute general indorsements, or return the generally indorsed . 
notes which it had last sent on for collection. The defendant declined 
to accede to this request and the plaintiff then began this action to re- 
cover upon the defendant’s indorsements as they stood upon the last 
notes sent to it for collection. It was held that the plaintiff was entitled 
to recover. 

In the opinion the court makes the following observations. “It will 
be observed in his testimony Mr. Keely does not admit that the state- 
ment in his letter to the bank commissioner that his bank held no re- 
discount paper of the defendant was false. His theory was that the 
stamp ‘Without recourse’ on the paper relieved it from being rediscount 
paper, but that the verbal agreement to guarantee, etc., and to put it 
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back on were accepted in lieu thereof, and that his bank was protected 
by this substitute agreement. If such were the case, then it must be 
conceded that the officers of the two banks were attempting to do in- 
directly that which they could not do directly, and by this method sought 
to ‘put one over’ on the state bank commissioner, in violation of our 
state banking laws. “That this was unlawful as well as reprehensible 
must be conceded. - That there was no consideration passing to the 
plaintiff bank for its part of this transaction other than the verbal 
promise of the defendant’s cashier is not disputed. The question then 
presents itself whether these attempted unlawful transactions relieved 
the defendant bank from its liability upon notes executed 21 months 
thereafter, bearing its general indorsement, and being the fourth re- 
newal of the ones upon which it was first placed under the terms of the 
alleged agreement above outlined that it should be thus reinstated, and 
where the defendant continued to collect and keep as its own about one- 
half of the interest.’”’ As already stated the court answered this ques- 
tion in the negative and held that the defendant was liable. 


KOK eX eK eK OK + KOK OK 


EFFECT OF PRINTED WAIVER OF NOTICE. 


The question came up in a recent West Virgina decision whether a 
printed waiver of demand, notice and protest on the back of a nego- 


tiable instrument binds all of those who indorse thereunder or merely 
the first indorser. 

The Negotiable Instruments Law which has been adopted in West 
Virginia contains the following provision: “‘Where the waiver is embodied 
in the instrument itself, it is binding upon all parties; but where it is 


”? 


written above the signature of an indorser it binds him only. 

Inasmuch as this section declares that where a waiver “is written 
above the signature of an indorser it binds him only”’ there is some ground 
for contending that the waiver affects only the first indorser signing 
thereunder and is not binding on subsequent indorsers. The court 
decided, however, that this section should be given a different con- 
struction and that a waiver of this kind binds all of the indorsers who 
place their names under it. . 

This was the rule generally followed before the adoption of the Nego- 
tiable Instruments Law and the court holds that it is more reasonable to 
assume that the purpose of the section was to declare, rather than to 
abrogate, the common law. 

The meaning which this decision seems to give to this section of the 
statute is as follows. Where a waiver is embodied in the instrument 
itself, it is binding upon all of the parties to the instrument, that is 
upon the drawers and indorsers. But where the waiver appears upon 
the back of the instrument it atfects only the indorsers and does not 
deprive the drawer of his right to demand and notice. The decision 
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referred to is Central National Bank v. Sciotoville Milling Company 
and is published among the legal decisions in this issue. 


MAPKK OK OK OK EK OK 


BANK NOT ALLOWED TO RETURN CHECK UNDER CLEARING 
HOUSE RULE AFTER CHARGING DRAWER’S ACCOUNT. 


The time at which there is a final payment of a check, passing through 
the clearing house, has always been more or less in doubt. The question 
recently arose in New York as to whether a bank which received at the 
clearing house a check drawn upon it might return the same under the 
clearing house rule, upon receiving notice later in the day of the drawer’s 
failure. 

The facts involved were these. The Mutual Trust Company, of 
Orange, New Jersey, being indebted to the plaintiff bank in Philadel- 
phia, sent its check for $18,231.66 drawn on the National Park Bank 
of New York. The Philadelphia Bank forwarded the check to the 
Hanover National Bank, its New York City correspondent and the 
latter presented it at the clearing house on the morning of July 24, 1916. 
Upon the arrival of the check at the defendant bank it was turned over 
to the ledger bookkeeper who charged it against the account of the 
drawer. At that time it appears that the drawer had a sufficient 
credit balance to meet the check. It also appears that shortly after 
11 o’clock on the morning of July 24th the Mutual Trust Company, by 
which the check was drawn, was closed by the Banking Department of 
the State of New Jersey. The National Park Bank received notice of 
this fact at about 1:30, whereupon the cashier directed that the check 
be returned to the Hanover National Bank and subsequently the de- 
fendant’s bookkeeper erased the ledger entry which he had made. The 
check being returned to the Hanover National Bank before 3:00 o’clock, 
repayment was claimed under the rules of the New York Clearing House 
and was made by that bank. 

The question was whether there had been a final payment of 
the check or whether the transaction constituted a tentative payment 
which might be revoked at any time up to 3:00 o'clock, the hour fixed 
for the return of checks by the rules of the New York Clearing House. 
It was decided that the payment was final and that it had become 
irrevocable upon the amount of the check being charged against the 
drawer’s account. The plaintiff, who was the payee of the check, was 
therefore entitled to recover on it from the defendant. 

Two or three years ago a case based upon quite similar facts arose, 
but was differently decided. We have reference to Hentz v. National 
City Bank, which was published in the February, 1914, issue of the 
JOURNAL at page 115. In this case the drawer of the check made an 
assignment for the benefit of creditors at about noon time on the day the 
check passed through the clearing house. The drawee bank thereupon 
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returned the check under the clearing house rule and the court upheld 
it in so doing. The distinction between the two cases is that in the 
Hentz case the check had not been charged against the drawer’s account 
but was returned before any such entry was made. 

The decision above referred to is First National Bank of Philadelphia 
v. National Park Bank and the opinion of the court is published in 
full among the legal decisions in this issue. It was also held in this 
case that the fact that the defendant’s bookkeeper, after receiving notice 
of the suspension of the Mutual Trust Company, erased the debit entry 
from the ledger was immaterial. This it was decided could not operate 
to deprive the plaintiff of the right that accrued by reason of the charge 
that had been made against the drawer’s account. 

Apparently the only way in which a bank can escape the possibility 
of being held liable in a case of this kind is to postpone its bookkeeping 
operations until after 3:00 o’clock. Then, if by reason of the failure 
or suspension of one of its depositors during the day, it becomes necessary 
or advantageous to return checks drawn by such depositor, the bank can 
do so and it will be in a position to claim that the payment had not 
become final but was tentative merely. 


EQESEEAEAEAESESECES 


SUPREME COURT UPHOLDS TRUST POWER PROVISION OF 
FEDERAL RESERVE ACT. 


On June 11th, the United States Supreme Court handed down its 
decision, in the case of First National Bank of Bay City, Michigan, v. 
Grant Fellows, Attorney General of the State of Michigan, on the 
Relation of Union Trust Company. This action was brought for the 
purpose of testing the constitutionality of section 11 K of the Federal 
Reserve Act which authorizes the Federal Reserve Board ‘“‘to grant by 
special permit to national banks applying therefor, when not in contra- 
vention of State or local law, the right to act as trustee, executor, ad- 
ministrator, or registrar of stocks and bonds under such rules and regu- 
lations as the said board may prescribe.’”” The Supreme Court holds 
that the provision in question is constitutional and in so holding reverses 
the Supreme Court of Michigan, which had declared the clause to be 
unconstitutional. The opinion of the court is published in full in this 
issue. 


&: BABSESEIE SSE 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK NOT ALLOWED TO RETURN CHECK UNDER 
CLEARING HOUSE RULE AFTER CHARGING 
DRAWER’S ACCOUNT. 


First National Bank of Philadelphia v. National Park Bank of New York, New York Supreme 
Court, May 8, 1917. 165 N. Y. Supp. 15. 


A check payable to the plaintiff and drawn on the defendant bank 
was presented to the latter through the clearing house on July 24th. 
After the check had been charged to the drawer’s account the de- 
fendant received word of the drawer’s failure. The ledger entry 
was thereupon erased and the check was returned to the bank from 
which it was received before 3 P.M. under the clearing house rule. 
It was held that, upon charging the check to the drawer’s account, 
the payment became final and that the payee could recover the 
amount of the check from the defendant. 


Action by the First National Bank of Philadelphia, Pa., against the 
National Park Bank of New York. Judgment for plaintiff. 

Percy S. Dudley, of New York City (Joseph S. Clark, of Philadelphia, 
Pa., of counsel), for plaintiff. 

Louis F. Doyle, of New York City, for defendant. 

NEwWBURGER, J. On July 21, 1916, the Mutual Trust Company 
of Orange, N. J., being indebted to the plaintiff, sent its check for the 
sum of $18,231.66, which plaintiff forwarded to the Hanover National 
Bank, its correspondent in this city. On Monday morning, July 24, 
1916, the Hanover National Bank sent the check, with other exchanges, 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement §368. 
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to the New York Clearing House, where it was presented to the repre- 
sentative of the defendant bank; that, according to the custom in said 
clearing house, a balance was struck between the representatives of 
the Hanover Bank and the defendant, whereby it appeared that a 
large sum was due to the Hanover Bank, and that the check sued upon 
was included in the aggregate credited to the Hanover National Bank, 
and thereafter the packages containing the checks received by the 
defendant drawn upon it were opened and sorted and examined by clerks 
whose business it is to ascertain whether such checks are properly drawn 
and are iri all respects items which the drawee bank is prepared to pay, 
and the drawee bank then had the privilege, under the provisions of the 
constitution of the clearing house, of returning any checks before 3 p.m. 
to the bank which had presented them through the clearing house. The 
credit balance due to the Hanover National Bank on the 24th day of 
July, 1916, was paid by the defendant in accordance with the rules of 
the clearing house. A list was prepared of the items and totals of checks 
of each depositor, and this check, drawn by the Mutual Trust Company to 
the plaintiff, was included and then entered on a separate sheet under 
the name of the trust company and sent to the ledger bookkeeper, who 
entered this total on the debit side of the account of the trust company. 
At the time of the entry on the ledger there was a sufficient credit balance 
to meet the check of $18,231.66. It appears that the Mutual Trust 
Company, which opened for business on July 24, 1916, was closed 
shortly after 11 a.m. of that day by the Banking Department of New 
Jersey. A telephone message to that effect was received by the defend- 
ant about half past 1, and at half past 2 the same was confirmed by 
letter, whereupon the cashier of the defendant directed the return of 
the check in suit to the Hanover National Bank, and subsequently the 
bookkeeper erased the entry on the ledger and made a new entry of 
the check in suit as part of the credit balance of the trust company and 
not as a debit against it. It appears that while such erasure was made 
on the ledger, on the slip containing the itemized list of checks received 
by the defendant from the Hanover National Bank through the clear- 
ing house the item of $18,231.66 was not erased. See plaintiff’s Ex- 
hibit 1. The check in suit was returned to the Hanover National Bank 
and repayment claimed under the rules of the clearing house, which 
was made by said bank. The same afternoon plaintiff telegraphed a 
protest to the defendant, and later made a tender of the check and 
demanded payment of $18,231.66, with interest, but payment was refused. 
It is true that it has been repeatedly held that, under the rules of the 
Clearing House Association, the payment of balances by it is merely 
a tentative payment of items debited against any individual bank, and 
is not to be deemed complete until the debtor bank has had an oppor- 
tunity to examine the items debited against it and has, either by silence 
or affirmative act, approved of the debit, and until a drawee bank has 
actually accepted a check it may render such check not good by refusing 
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to honor it and by returning it to the bank presenting it. See Columbia 
Knickerbocker Trust Co. v. Miller, 156 App. Div. 810, 142 N. Y. Supp. 
440, affirmed 215 N. Y. 191, 109 N. E. 179, Ann. Cas. 1917A, 348; 
Hentz v. Nat. City Bank, 159 App. Div. 743, 144 N. Y. Supp. 979. 

It will be noticed, however, that in these cases cited the courts, 
while holding that the drawee banks under the rules of the clearing 
house had the right to return the checks at any time before 3 o’clock, 
it could only do so where the bank had at no time debited the amount 
of the check against the account of the drawer. In this case the ac- 
count of the Mutual Trust Company was charged with the check of 
$18,231.66, and in doing so it constituted a payment of the check, and 
the mere physical act of the bookkeeper, after notice of the suspension 
of the trust company, of striking out the charge and transferring it 
to the credit column, did not deprive the plaintiff of the right that 
had accrued by reason of the charge that had been made against the 
debit account. By charging the account of the trust company with 
this check, the same has been paid, nothing more was left to be done, 
and the plaintiff was entitled to receive the proceeds of the check. 
As was said in Nineteenth Ward Bank v. South Weymouth Bank, 184 
Mass., at page 52, 67 N. E., at page 671: 

“By those acts there had been set apart and appropriated to the 


payment of the note so much of the deposit then standing to the credit 
of the makers as was sufficient for that purpose.” 

As was said by Mr. Justice Miller in Baldwins Bank v. Smith, 215 
N. Y., at page 83, 109 N. E., at page 140, Ann. Cas. 1917A, 500: 

‘“‘All that is necessary to constitute payment is the intention to make 
the application, which may be evidenced in a variety of ways, e. g., by 
bookkeeping entries, by canceling the note and surrendering it to the 
makers, by the drawing of a check by the makers and its acceptance in 
payment by the bank.” 

See, also, Oddie v. Nat. City Bank, 45 N. Y. 735, 6 Am. Rep. 160; 
Am. Nat. Bank v. Miller, 229 U. S. 517, 33 Sup. Ct. 883, 57 L. Ed. 
1310. I am therefore of the opinion that the defendant recognized the 
validity of the check when it debited the check against the account 
of the drawer, the Mutual Trust Company of Orange, and plaintiff is 
entitled to a judgment for $18,231.66 and $832.38 interest. Submit 
findings and judgment. 


INDORSEMENT TO ANY BANK OR BANKER. 


National Bank of Commerce v. Bossemeyer, Supreme Court of Nebraska, April 14, 1917. 162 N. 
W. Rep. 503. 


An indorsement, “pay to any bank or banker; all previous endorse- 
ments guaranteed,” is a general and not a restrictive indorsement. 


Appeal from District Court, Nuckolls County; Hurd, Judge. 
NOTE.—For other similar decisions see Banking Law Journal Digest $244. 
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Action by the National Bank of Commerce against Ernest Bossemeyer 
and Frank Bossemeyer, doing business under the firm name and style of 
Bossemeyer Bros. Judgment for defendants, and plaintiff appeals. 
Reversed, and cause remanded, with direction to enter judgment for 
amount due. 

Morning & Ledwith, E. J. Hainer, and A. W. Lane, all of Lincoln, 
for appellant. Buck, Brubaker & Buck, of Superior, for appellees. 

Letton, J. On January 3, 1911, defendants, who are grain dealers 
at Superior, Neb., drew a sight draft upon a firm in New Mexico for 
$729, and attached a bill of lading for a car of grain consigned to the 
order of the drawer. They deposited the draft in the First National 
Bank of Superior (hereafter termed “the Superior bank’’), which gave 
them credit for the amount upon their checking account. The indorse- 
ment by the Superior bank is as follows: “Pay any bank or banker. All 
previous indorsements guaranteed.”’ 

Is the indorsement restrictive? Whatever may have been held before 
the enactment of the Negotiable Instruments Act, it is clear that this 
question must be determined by the provisions of that statute. Section 
5354, Rev. St. 1913 (Laws 1905, c. 83, §36) is as follows: 


“An indorsement is restrictive which either: First—prohibits the fur- 
ther negotiation of the instrument; or second—constitutes the indorsee 
the agent of the indorser; or third—vests the title in the indorsee in 
trust for or to the use of some other person. But the mere absence of 
words implying power to negotiate does not make an indorsement re- 
strictive.” 


There is nothing on the face of this indorsement which prohibits the 
further negotiation of the instrument or constitutes the indorsee the 
agent of the indorser, or vests title in the indorsee in trust for the use of 
some other person, and hence, by the most elementary principles of 
statutory construction, the plain meaning of the language must be ob- 
served, and it must be held that the indorsement was not restrictive. 

In Bank of Indian Territory v. First Nat. Bank, 109 Mo. App. 665, 
83 S. W. 537, a case which was decided before the Negotiable Instru- 
ments Act went into effect in that state, it was held, without any dis- 
cussion of the reasons, that an indorsement such as this was a restrictive 
indorsement. In three cases decided in that state after the act was in 
force (National Bank of Rolla v. First Nat. Bank, 141 Mo. App. 719, 
125 S. W. 513; National Bank of Commerce v. Mechanics’ American 
Nat. Bank, 148 Mo. App. 1, 127 S. W. 429; Citizens’ Trust Co. v. Ward, 
[Mo. App.] 190 S. W. 364) the same ruling was made; but in none of 
these cases was the language of the statute considered, and the holding 
is placed upon the authority of the first case, which, as we have seen, was 
decided before the act took effect. These cases are not authority upon 
the proposition as to whether such an indorsement is restrictive under 
the provisions of the act. Furthermore, any bank receiving a draft 
with such an indorsement has the right to again indorse it in blank or 
payable to any particular bank or person. This, of course, it would have 
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no power to do if the indorsement was restrictive. If, however, the 
words “for credit,’’ “for account,” “for collection and return’’ had been 
added, the character of the indorsement would have been changed 
entirely, and it would have been restrictive, showing upon its face that 
the indorsee bank took it only as a collecting agent, and not as a holder 
for value. White v. Miners’ Nat. Bank, 102 U. S. 658, 26 L. Ed. 250; 
Commercial Nat. Bank of Pennsylvania v. Armstrong, 148 U. S. 50, 13 
Sup. Ct. 533, 37 L. Ed. 363; Ditch & Bros. v. Western Nat. Bank, 79 
Md. 192, 29 Atl. 72, 138, 23 L. R. A. 164, 47 Am. St. Rep. 375; Murchison 
Nat. Bank v. Dunn Oil Mills Co., 150 N. C. 718, 64 S. E. 885; Fayette 
Nat. Bank v. Summers, 105 Va. 689, 54 S. E. 862, 7 L. R. A. (N.S.) 
694; United States Nat. Bank v. Geer, 55 Neb. 462, 75 N. W. 1088, 70 
Am. St. Rep. 390. 

In First Nat. Bank of Belmont v. First Nat. Bank of Barnesville, 58 
Ohio St. 207, 50 N. E. 723, 41 L. R. A. 584, 65 Am. St. Rep. 748, it is 
pointed out that the practice of indorsing checks “for collection’ “for 
account” had become almost universal, but when it was decided by the 
Supreme Courts of New York and Missouri that the drawee bank could 
not recover back money paid upon a forged draft in the one case from 
a collecting bank, or in the other from the bank owning the draft— 


“it startled the banks located in large cities, and awakened them to the 
dangers attending the payment of such drafts or bills, and the result 
was that in the year 1896, the clearing house in the city of New York 
adopted a rule to the effect that its members should not send through 
the exchanges any paper having any qualified or restrictive indorsements, 
such as ‘for collection’, or ‘for account of,’ unless all indorsements were 
guaranteed by the bank sending such paper. This action was soon fol- 
lowed by the clearing houses in other cities, and in some of them all 
indorsements are required to be either in blank, or ‘pay to——or order.’ 
By this action of the clearing houses, indorsements ‘for collection’ or 
‘for account of’ have fallen into disuse, and the banking business of the 
country is now done, almost universally, upon unrestricted indorse- 
ments.” 

We conclude then that the indorsement by the Superior bank was 
general, and not restrictive. 


EFFECT OF PRINTED WAIVER OF NOTICE. 


Central National Bank of Portsmouth v. Sciotoville Milling Co., Supreme Court of Appeals of West 
Virginia, March 6, 1917. 91S. E. Rep. 808. 


A printed waiver of notice of dishonor on the back of a negotiable 
instrument is binding on all parties signing thereunder and not 
merely on the first indorser signing. 

Error to Circuit Court, Cabell County. 

Action by Central National Bank of Portsmouth against the Scioto- 
ville Milling Company, Elizabeth L. Wriston, and others. Judgment for 
plaintiff, and defendant Elizabeth L. Wriston brings error. Affirmed. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §331. 
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A. G. Robinson, Daugherty & Riggs, and Williams, Scott & Lovett, 
all of Huntington, for plaintiff in error. John C. Milner and Noah 
J. Dever, both of Portsmouth, Ohio, and Meek & Renshaw, of Hunting- 
ton, for defendant in error. 

Lyncu, P. The controlling, if not the sole, question presented for 
determination in this case is whether one only or all of the indorsers who 
successively write their names on the back of a negotiable instrument 
below a printed waiver of protest and notice of dishonor are bound there- 
by. The note involved is one for $4,400, payable to plaintiff, executed 
by the Sciotoville Milling Company as maker. The name of Elizabeth 
L. Wriston, who complains of the judgment rendered against her, is 
the second name written below the printed waiver. The case was tried 
by the court, by agreement of the parties, upon a stipulation of the 
facts signed by counsel. On the back of the note, and printed thereon 
is the following: . 


“The within note is hereby indorsed and demand, notice of nonpay- 
ment and protest waived.” 


Below it these signatures appear in the order named: W. F. Marting, 
Elizabeth L. Wriston, C. L. Marting, L. E. Marting, and W. E. Tobert. 
These signatures were affixed in Ohio before delivery of the note to the 
payee, who paid therefor a valuable consideration to the maker. 

The judgment was rendered against Elizabeth L. Wriston only. She 
contends that no liability against her as an indorser attached, because 
the note, when due, was not presented for payment at the place desig- 
nated for that purpose, and no notice of the protest given to her. But 
if by signing her name in the manner indicated she waived these re- 
quirenients, as the circuit court evidently found, noncompliance there- 
with is wholly immaterial in any phase of the case. For her it is insisted 
that, by section 110 of the Negotiable Instruments Act, in force in the 
state of Ohio when the contract was entered into, the waiver clause 
operated as an exemption only as to the person represented by the first 
signature thereunder. That section provides: 


“Where the waiver is embodied in the instrument itself, it is binding 
upon all parties; but where it is written above the signature of an in- 
dorser it binds him only.” 


This provision she would have us interpret to exclude her; and for 
this construction she cites Lyndon Savings Bank v. International Co., 
78 Vt. 169, 62 Atl. 50, 112 Am. St. Rep. 900. Even if the principle 
therein stated be conceded to be sound, that case readily is distinguish- 
able from this. There the indorsers released placed their names upon 
the paper after its delivery. Their contract of indorsement was separate 
from and independent of that made by the former indorsers. But in 
the instant case all the parties to the note executed it at the same time, 
apparently with full knowledge that the waiver then was printed on 
the back thereof, and was one of the conditions of its acceptance by the 
payee. 

Moreover, at the common law, the weight of authority is to the effect 
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that all indorsers who sign below a waiver of protest are concluded by 
it, though it begins with, “I hereby waive,’’ where nothing therein in- 
dicates a different intent. Likewise, when not written by the first 
indorser, but printed or stamped above the names of others in the same 
relation, the waiver is presumed to be the contract of all of them. Far- 
mers’ Bank v. Ewing, 78 Ky. 266, 39 Am. Rep. 231; Bank v. Altura 
Gold Mining Co., 129 Cal. 263, 61 Pac. 1077. And in Portsmouth 
Savings Bank v. Wilson, 5 App. D. C. §, where before the instrument 
was put into circulation, the indorsers signed beneath a printed waiver, 
the court enforced the presumption that they saw and read the words 
and adopted them as part of their contract. See, also, in support of 
the same proposition Parshley v. Heath, 69 Me. 90, 31 Am. Rep. 246; 
Johnson v. Parker, 86 Mo. App. 860, holding the indorsers bound by the 
waiver, although they placed their names under it at different times, 
without knowing it was on the paper when indorsed by them. “The 
indorsers of a note which has upon its back a printed waiver of notice 
of nonpayment, the blanks in which are not filled out, are bound by 
the waiver, as if they did not intend to be bound they should have can- 
celed it.’’ Loveday v. Anderson, 18 Wash. 322, 51 Pac. 463. 

It is argued, however, that, as by the section cited a distinction is 
made between “all parties’’ in the first provision and only one in the 
second, the contract of indorsement did not bind subsequent indorsers. 
We cannot accept that conclusion. A more sound and potent reason 
indicates the aptness of the terms used by the draftsman. Originally 
there may be, and usually is, more than one party to a negotiable instru- 
ment besides an indorser, all of whom the statute intended should be 
controlled by a waiver written into it. There may be, and often is, 
but one indorser; frequently none except the payee, who negotiates it. 
It is more reasonable to assume that the purpose of the section was to 
declare, not to abrogate, the corhmon-law rule governing that subject. 
Its plain intention, we think, is that, where there are several indorsers, 
the waiver binds those who sign under it, and not those who do not so 
sign; but if all of them do place their signatures under it, with or without 
knowledge that it is printed or stamped thereon at that’ time, it will 
render unnecessary presentment for payment and notice of dishonor. 

Being of this opinion, we affirm the judgment. 


BANK NOT SUBJECT TO PAWNBROKER’S TAX. 


Provident Loan Bank v. Parham, Supreme Court of Tenessee, April 19, 1917. 194 S. W. Rep. 570. 


A banking corporation doing business in the State of Tennessee 
is not subject to the license tax imposed upon pawnbrokers in that 
state, even though it occasionally loans money on the security of 
personal chattels, under powers granted in its charter. 


Appeal from Chancery Court, Shelby County ; Francis Fentress, Chan- 
cellor. 
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Suit by the Provident Loan Bank against E. R. Parham, Revenue 
Agent, to restrain the collection of taxes. Decree for complainant, and 
defendant appeals. Affirmed. 

R. E. King and Earl King, both of Memphis, for ad Bank. L. D. 
Bejach, of Memphis, for defendant Parham. 

Neit,C. J. The bill charges that complainant is a ieilaias corporation 
doing business in Shelby county, and that the defendant Parham, as 
state revenue agent, and John C. McLemore, as county court clerk of 
Shelby county, are claiming that the bank is liable for a pawnbroker's 
tax for a series of years, and were about to levy upon its property under 
a distress warrant to collect the taxes mentioned. 

An injunction was sought and obtained. By agreement between the 
parties the necessity of paying the money in and suing for it back under 
the statute was waived, and consent was had to try the right under the 
injunction bill. While we very much doubt whether such a waiver 
could be properly made, yet, as the case is before us, we shall consider 
it on its merits. 

The chancellor granted relief perpetually enjoining the execution of 
the distress warrant, and the defendants have appealed. 

The question arises under the following language of the bank’s charter: 


“This corporation shall also be invested with the right and power to 
receive money on deposit * * * to discount promissory notes, bills 
of exchange, or other evidence of debt, to buy and sell the same, deal in 
gold, silver, bullion, bonds, stocks, or other securities generally, advance 
money upon a pledge or mortgage of real or personal estate, and sell 
the same, and have and possess all other rights which obtain and belong 
to a banking institution except the power to issue notes for the purpose 
of currency, which power is hereby withheld. 

“It shall not have the power carry on the business of a pawnbroker 
in connection with its business as a bank.” 

There is an agreed statement of facts, but we need quote only a few 
lines from it: 


The bank “has loaned and collected a majority of its money on mort- 
gages of real estate, and on mortgages of personal estate, which personal 
estate remained in the possession of the owner giving the chattel mort- 
gage. It has loaned and collected money in some instances on the 
pledge of personal property, which pledge was received by the Provident 
Loan Bank and kept in its possession until the loan was paid. It has 
at no time advertised as a pawnbroker. It has at no time displayed a 
sign as a pawnbroker. In a few instances where property has been 
pledged for a loan and the loan has not been paid, proper steps by ad- 
vertisement and sale have been taken to realize the amount of the loan 
with legal interest.”’ 


Before undertaking a solution of the question at issue, it is proper to 
dispose of a point made on the argument as to the meaning of the 
language “personal property”’ in the sentence, “it has loaned and col- 
lected money in some instances on the pledge of personal property,” etc. 
The bank’s attorney contends that the term “personal property” is broad 
enough to cover bills, notes, bonds, and other choses in action, and that 





LEGAL DECISIONS 403 


it is a part of the regular banking business to accept these as collateral, 
and that such property is not customarily used in the pawnbroking busi- 
ness. We think the construction is too narrow. If that had been the 
meaning of the parties when they drew the agreed statement of facts 
the case would never have been brought into court at all. In our 
opinion the parties intended to stipulate that the bank had in some 
instances received personal chattels on pledge for loans, as jewels and 
the like. 

The question is whether an occasional transaction of this kind would 
stamp the bank as a pawnbroker, and make it subject to license as such. 
Taking into consideration all of the language which we have quoted 
from the charter with respect to the pledge of personal estate, and with 
the denial of the power to carry on the business of a pawnbroker in 
connection with the banking business, we are of the opinion that it was 
intended that the bank should have the power in occasional transactions 
to make loans on a pledge of-personal chattels as a mere incident to its 
general business, but that such power should not be exercised to the ex- 
tent of carrying on the business of a pawnbroker. The agreed statement 
of facts shows that there had been only a few instances during the life 
of the bank running over about three years. This language would be 
satisfied by the happening of two or three such incidents within the time 
mentioned. In Webster’s New International Dictionary the term “few”’ 
is defined: “Not many; of small number— indicating a small number of 
units or individuals which constitute a whole.’’ Of course, the term is 
indefinite and might mean certainly two or three, or even more; but we 
take it the state would not have agreed to the language indicated if the 
number of such transactions were not inconsiderable and merely occasion- 
al. Under this construction of the agreed statement of facts, which we 
think a just one, we do not believe that the bank can be properly charged 
with having conducted a pawnbroking business. Its situation was 
different from that occupied by an individual who should conduct two 
or three pawnbroking transactions in immediate succession, since these 
occasional transactions would be within the line of the complainant’s 
business as set forth in its charter, whereas an individual doing acts 
covered by a privilege tax, and hence having no right to conduct such 
transactions at all without paying a tax, might be responsible for such 
taxes. The difference is found in the permission given the bank by its 
charter to make loans in this form. It was held in Trentham v. Moore, 
111 Tenn. 346, 76 S. W. 904, that the performance by an individual of 
a single act covered by a privilege tax would not of itself subject him to 
the tax; that there would have to be something in addition to this single 
act to indicate his purpose to exercise the privilege. It was said in that 
case, in effect, that a clause in a legislative act providing in substance 
that the party should be held for the tax whether carrying on the business 
or not was nugatory, since the privilege was only imposed upon a business. 
So the question is, as already indicated, whether the bank was carrying 
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on the business of a pawnbroker, and, as previously suggested, we are 
of the opinion that an occasional instance through a series of years under 
a power given the bank by its charter to take pledges of personal chattels 
as security for loans would not be sufficient to charge it with carrying on 
the business of a pawnbroker. Of course, such a delicate power would 
have to be exercised by the bank with great discretion and great restraint, 
in a purely incidental way, so as not to infringe seriously upon the busi- 
ness of pawnbrokers who are required by law to pay a heavy tax. 

We are referred by counsel for the state to the case of Cigar Co. v. 
Cooper, 99 Tenn. 472, 42 S. W. 687, as strongly supporting the state’s 
claim for the taxes. That case, however, is quite distinguishable from 
the one before us. It appeared that the Knoxville Cigar Company was 
a firm of retail merchants licensed as such and doing business in the city 
of Knoxville; that they carried in stock cigars, showcases, a general line 
of tobacco, pipes, soap, and at times jewelry and other articles generally 
carried in a mercantile establishment; that they sold cigars both at 
wholesale and retail; that cigars were kept in a showcase on the counter 
in their store in the same room with the other stock kept by them, 
and were retailed to consumers. The other parties involved in 
the controversy were Baggett & French. They were retail liquor 
dealers in Knoxville, and carried in stock liquors, wines, beer, tobacco, 
mineral water, and the like, and operated under a liquor dealer’s and 
merchant’s license. They retailed cigars to consumers, the cigars 
being kept only a few boxes at a time on the counter in the building 
occupied by them as a saloon. The tax sought to be recovered of 
the parties referred to was one levied upon the privilege of keeping 
cigar stands, the amount being graded according to the population 
of the place of sale. It is clear from this state of the facts that both 
of these firms had a cigar stand, and were making a daily practice of 
selling cigars, and so were keeping a cigar stand, and were properly held 
for the tax levied for the exercise of the privilege. The state also refers 
to Union & Planters’ Bank v. Memphis, 101 Tenn. (17 Pickle) 154, 46 
S. W. 557; but we are unable to see that this case has any bearing on the 
controversy. The latest case we have on the subject is Barlin v. Knox 
County, 188 S. W. 795, 136 Tenn. 238. In that case it appears an effort 
was made to collect a privilege tax for shoe-shining, which was done in 
a barber shop; the contention of the county being that this occupation 
was a privilege. The court held that it was a mere incident to the busi- 
ness of running a barber shop, and was not taxable as a separate privilege. 

On the grounds stated, we are of the opinion that the chancellor 
committed no error, and his judgment is affirmed. 
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BANK’S AGREEMENT TO HONOR CHECKS. 


First National Bank of Gorman v. Mangum, Court of Civil Appeals of Texas, May 3, 1917. 194 S. 
W. Rep. 647. 


The defendant bank agreed to pay checks drawn by the plaintiff 
and delivered in payment for peanuts. The defendant was to be 
reimbursed out of the proceeds of the draft, drawn by the plaintiff 
upon the person to whom he should sell the peanuts and attached 
to a bill of lading covering the shipment. When the checks were 
presented the defendant refused to honor them and applied the 
proceeds of the draft in payment of a prior indebtedness, owing to 
it from the plaintiff. It was held that the payees of the checks 
were entitled to recover the amounts thereof from the defendant 
and that the plaintiff was entitled to recover expenses which he had 
incurred in investigating the dishonor of the checks and attempt 
to adjust the matter. 


Appeal from District Court, Eastland County; Thos. L. Blanton, 
Judge. 

Suit by W. J. Mangum and others against the First National Bank of 
Gorman. Judgment for plaintiffs, and defendant appeals. Reformed 
and affirmed. 

See, also, 176 S. W. 1197. 

J. R. Stubblefield, of Eastland, and J. B. McEntire, of Gorman, for 
appellant. Scott & Brelsford, of Eastland, S. W. Bishop, of Gorman, 
and J. Rupert Jackson, of Baird, for appellees. 

STATEMENT OF CASE. 

Hiceins, J. This suit was filed by Mangum against the First National 
Bank of Gorman. The material allegations of the petition were: That 
on November 1, 1913, he entered into a contract with the bank whereby 
it agreed to extend to him a line of credit to enable him to buy peanuts 
and other farm products during the shipping season which would end 
April 1, 1914. That plaintiff was to buy the products and execute his 
check or draft on the bank for the purchase price thereof, and, when a 
carload was obtained, the same was to be sold and proceeds applied to 
the payment of such checks or drafts. When the same was sold, a 
draft was to be drawn upon the purchaser with bill of lading attached 
and delivered to the bank for collection. That the parties proceeded to 
carry out the contract, and in January, 1914, plaintiff bought two car- 
loads of peanuts and delivered same to the railway company for ship- 
ment to the purchaser. That the peanuts were bought from a number 
of farmers, and in payment therefor plaintiff had given his checks upon 
the bank. On January 20, 1914, plaintiff drew his draft upon the 
purchaser of the peanuts, attaching thereto the bills of lading cover- 
ing the shipment and delivered same to the bank, at the same time de- 
livering to the bank a list of the checks which he had drawn in favor of 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement §114, 179. 
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the parties from whom the peanuts were bought, the list showing the 
names of the payees of the checks and amounts thereof, and that the 
proceeds of the draft delivered by the plaintiff to the bank was a fund 
provided for the payment of the checks when presented. That defend- 
ant maliciously dishonored the checks when they were presented for 
payment and applied the proceeds of the draft drawn upon the purchaser 
of the two carloads to the payment of other indebtedness of Mangum 
and the firm of Mangum & Godwin. That by reason of the dishonor of 
the checks plaintiff had incurred certain expenses in making adjustment 
with the holders of the checks given by him. Recovery was prayed for 
actual and exemplary damages, and that the holders of the checks re- 
cover the amount of their checks out of the proceeds of the drafts col- 
lected by the bank. The payees of the checks given by Mangum 
intervened, asking judgment for the respective amounts of the checks 
held by them. 

The cause was submitted upon special issues, and the facts found as 
follows: That the bank, on November 1, 1913, agreed with Mangum to 
furnish him a line of credit to enable him to purchase peanuts during 
the season, and the line of credit had not been withdrawn prior to the 
purchase by Mangum of the two cars of peanuts indicated above. That 
plaintiff delivered bills of lading covering the two cars of peanuts 
attached to drafts covering the purchase price thereof, and _plain- 
tiff then instructed the bank to pay the various amounts men- 
tioned on the list then handed to the bank out of the proceeds of the 
drafts. After the checks held by the interveners had been dishonored, 
Mangum incurred an expense of $25 in investigating the dishonor of 
his checks and attempting to adjust the matter, and incurred an addi- 
tional expense of $15 paid by him to the interveners to reimburse them 
for actual expenses incurred by them in attempting to adjust payment 
of their checks with the bank. That the bank withdrew the line of 
credit extended to Mangum after January 20, 1914, and would have 
refused to have paid for peanuts purchased by him after that date, and 
that after the withdrawal of said line of credit on January 20, 1914, 
and before April 1, 1914, Mangum could have purchased a car of peanuts, 
if the line of credit had not been withdrawn upon which he would have 
made a profit of $30. That in dishonoring the checks given to the 
interveners the bank acted without malice. That the bank had notice 
that the two drafts deposited by Mangum were to cover the proceeds of 
the peanuts for which the outstanding checks of interveners were given, 
which notice the bank had at the time the drafts were deposited and 
before the same were presented for payment. At the time the agree- 
ment was made on November 1, 1913, for the bank to extend to Mangum 
a line of credit to enable him to purchase peanuts of other produce, the 
plaintiff Mangum, in paying for such produce, was to use bills of exchange. 

Upon the facts so found, the court entered judgment against the bank 
in favor of the interveners for the amount of their respective checks and 
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in favor eof Mangum against the bank for the sum of $97.35, the same 
being the difference between the proceeds of the two drafts and the ag- 
gregate amount of interveners’ checks, also for the further sum of $70; 
the same being the amount of his actual damage, as evidenced by the 
jury’s findings. From this judgment, the bank has prosecuted this 
appeal. 

Appellant presents numerous assignments of error. To discuss same 
in detail would serve no useful purpose and protract the opinion to an 
unreasonable length. We will therefore state in a general way the con- 
clusions which control the questions presented. 

Conclusions oF Law. 

The expense reasonably incurred by plaintiff in investigating the dis- 
honor of his checks and adjustment of same and the expense reasonably 
incurred by him in paying the interveners for their actual expenses in 
attempting to adjust the payment of their checks with the bank were 
proper items of damages recoverable by plaintiff for the breach of the 
contract by the bank to pay said checks. 

At request of defendant, the court submitted this issue: 


“Did the plaintiff fraudulently conceal from the defendant the fact that 
he did not have on hand any peanuts and other produce, on or about 
the Ist day of January, 1914, with which to pay the amount of his in- 
debtedness to the defendant bank.” 


The jury failed to answer it, and complaint is made of the failure to 
require an answer. If an affirmative finding had been made, it would 
not have affected the result. The fraudulent concealment by plaintiff 
that on January 1, 1914, he did not have on hand sufficient peanuts and 
other produce to pay his indebtedness to the bank, would not alone have 
authorized that institution to breach a contract theretofore made to 
extend the line of credit to plaintiff. 

The defendant pleaded that, if it ever made a contract with the plain- 
tiff to furnish him a line of credit, it was upon the condition that plaintiff 
would use bills of exchange in paying for such produce as he might pur- 
chase and that plaintiff breached said contract. The jury found that 
at the time the agreement was made on November 1, 1913, for the bank 
to extend to Mangum a line of credit, the plaintiff, in paying for such 
produce as he might purchase, was to use bills of exchange. It is con- 
tended that the giving of checks to the interveners instead of bills of 
exchange constituted such a breach of the contract as would preclude 
plaintiff from recovering any damages. There might be some merit in 
this contention if any objection had been made by the bank when it was 
informed by the plaintiff that he had drawn these checks at the time he 
delivered to the bank the drafts for collection covering the proceeds of 
the two cars of peanuts. By its failure to object at that time it waived 
any right that it might have had to have insisted that bills of exchange 
should have been given instead of checks, and the departure by the 
plaintiff from the strict terms of its contract therefore became immater- 
ial. All assignments predicated upon this theory of the defendant are 
therefore overruled. We think the item of $30 allowed plaintiff for lost 
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profits upon a car of peanuts which he would have bought if the bank 
had not breached its agreement to make advances to Mangum was 
remote and speculative under the evidence here presented. It should 
not have been allowed. Carsey & Co. v. Farmer, 117 Ky. 826, 79 S. 
W. 245. 

The court erred in giving plaintiff judgment for the item of $97.35 
mentioned above. This item represented the difference between the 
aggregate amount of interveners’ checks and-the amount of the drafts 
deposited by plaintiff covering the proceeds of the two cars of peanuts. 
The defendant in its counterclaim set up an indebtedness in excess of 
$97.35 due by plaintiff to it. The facts substantiate the plea. This 
indebtedness should have been offset against the item of $97.35. After 
interveners’ checks were paid, the balance became a general deposit, 
and such may be appropriated to discharge the depositors’ debt to the 
bank. 30 L.R. A. (N. S.) note on page 517. 

The judgment in favor of interveners is affirmed. The judgment in 
favor of plaintiff is reduced to $40, and as so reformed is affirmed. 

Reformed and affirmed. ° 


FORGED INDORSEMENT ON DRAFT. 


General Fire Assurance Company v. State Bank, New York Supreme Court, Appellate Division, May 
4,1917. 164 Sup. 871 


A draft drawn by the plaintiff assurance company, providing that 
upon its acceptance by the assurance company the drawee bank 
would pay its amount to the order of the payee, was stolen before 
delivery and the payee’s indorsement was forged. In this condition 
it came to the hands of the defendant bank and upon presentment 
was accepted by the assurance company and later paid by the drawee. 
It was held that the plaintiff could not recover from the defendant 
bank, the reason being that no damage had been caused to the 
plaintiff. The drawee bank had no authority to pay the draft 
upon a forged indorsement and could not legally charge the amount 
thereof against the plaintiff’s account. 


Appeal from Special Term, New York County. 

Action by the General Fire Assurance Company of Paris, France, 
against the State Bank. From an interlocutory judgment sustaining a 
demurrer to the complaint, plaintiff appeals Affirmed. 

Argued before CiarKE, P. J., and LauGuHiin, Dow inc, Davis, and 
SHEARN, JJ. 

. Hartwell Gabell, of New York City, for appellant. 

Joseph E. Cosgrove, of New York City, for respondent. 

Dow.inc, J. The complaint herein sets forth 18 causes of action 
against defendant, beirig 3 causes of action based on each of 6 instru- 
ments in writing for the payment of money, recovery thereon being 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement §197. 
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predicated on the theories, first, of a breach of defendant's express 
guaranty of prior endorsements, in reliance upon which plaintiff ac- 
cepted the instrument; second, of a breach of defendant’s implied 
guaranty as last indorser; and third, of a recovery of money paid under 
a mistake of fact. 

Taking one of the instruments as an example of all, the complaint 
alleges, as a first cause of action, that plaintiff is a foreign corporation 
engaged in the business of insuring against loss or damage by fire, and 
duly authorized to do business in the state of New York. Defendant 
is a domestic banking corporation. On or about August 7, 1914, plain- 
tiff at its New York office— 


“caused to be made out a paper writing in the form of a loss draft, with 
receipt attached thereto, which it caused to be signed by one of its 
resident officers and agents, for the purpose of delivery to one Abraham 
Ringle in payment for a loss by fire then believed by plaintiff to have 
been sustained by said Ringle, with respect to property owned by him, 
against loss or damage by fire with respect to which plaintiff had insured 
the said Ringle by its policy in the standard form of the state of New 
Jersey.” 

The writing is in the following form: 
“Draft No. 3684. $402.50. August 7, 1914. 

“‘Upon acceptance by the General Fire Assurance Co., of Paris, France 
the National City Bank of New York will pay to the order of Abraham 
Ringle four hundred two and 50/100 dollars, which payment, evidenced 
by proper indorsement hereof, constitutes full satisfaction, compromise, 
release, and discharge of all claims and demands for loss and damage 
which occurred by fire on August 1, 1914, to property described in policy 
No. 24855, issued at the New Brunswick, N. J., agency, and said policy 
is hereby reduced in said amount. 

“F. E. Shaw, Agency Supt. 
“To the United States Branch General Fire Assurance Co. of Paris, 
France, 123 William St., New York City. 
“Claim No. 3432. Accepted: 
“The General Fire Assurance Co. of Paris, France, 
“United States Managers. 
“Countersigned : Cashier. 
“Draft No. 3684. $402.50. 19 

“Received of the General Fire Assurance Co., of Paris, France, sight 
draft for the sum of four hundred two and 50/100 dollars, which, when 
paid, will be in full satisfaction, compromise, release, and discharge of 
all claims and demands for loss and damage by fire which occurred on 
August 1, 1914, to property described in policy No. 24855, issued at its 
New Brunswick, N. J., agency, and said policy is hereby reduced in 
said amount. 
“Claim, $402.50. Discount, $ Net, $402.50 

“Duplicate Receipt. Claim No. 3432. 

“This receipt must not be detached from draft.’ 

On back of draft: 

“Unless indorsed absolutely in accordance with instructions below, 
draft will be returned. 

“Instructions Relative to Indorsement of Draft. 
“Indorsement of this draft should be made by the payee as described 





410 THE BANKING LAW JOURNAL 


in its face; if made by an attorney, or agent, or the representative of an 
estate, properly certified evidence of authority must accompany the 
draft, unless previously filed with this company at its office, 123 William 
street, New York City.” 

It is averred on information and belief, that the paper was never de- 
livered to Ringle, the payee, and never came into his possession, but 
was surreptitiously and fraudulently purloined from the possession of 
plaintiff before delivery, and that defendant, about August 8, 1914, 
obtained possession thereof, with the name of Abraham Ringle indorsed 
thereon, among others, and thereafter defendant indorsed the paper 
with its name and caused the same to be presented ‘‘in accordance with 
its terms to the plaintiff for acceptance and payment."’ It is further 
set forth: 

“That thereupon the plaintiff, in the belief that the said paper writing 
had been indorsed by Abraham Ringle, the payee named therein, and 
relying upon the indorsement of defendant appearing upon said paper 
beneath the name of said Abraham Ringle, believed said paper writing 
to be a draft upon itself, which had been duly delivered and indorsed by 
the payee named therein, the said Abraham Ringle, and accepted the 
same and caused the sum of four hundred two and 50/100 ($402.50) 
dollars to be paid to the defendant thereon, out of funds belonging to it 
then on deposit with the National City Bank.” 

The indorsement of Ringle upon the paper is alleged to have been a 
forgery written therein without his authority or consent, and when 
plaintiff on November 19, 1915, for the first time learned of the facts, 
it made demand on defendant for the repayment of the sum of $402.50, 
which was refused. The second cause of action, after restating the 
material parts of the first, sets forth that, after obtaining possession 
of the paper bearing the name of Ringle indorsed thereon, with others, 
it indorsed the same as follows: 


“Indorsements Guaranteed. 
“The State Bank of New York, 
“A. J. Voorhis, Cashier.” 

And that: 

“Thereupon the plaintiff, in the belief that the said paper writing had 
been indorsed by the said Abraham Ringle, the payee named therein, 
and relying upon said guaranty and indorsement of the defendant, ac- 
cepted the same and caused the sum of four hundred two and 50/100 
($402.50) dollars to be paid to the defendant thereon out of funds belong- 
ing to it then on deposit with the National City Bank.”’ 

The third cause of action, after stating the material parts of the first, 
sets forth that: 


“Thereupon the plaintiff, in ignorance of the fact that the said paper 
writing had been purloined from its possession prior to any delivery 
thereof to the said Abraham Ringle, or any one for him, and in the 
belief that the said paper writing was its valid loss draft, which had been 
duly delivered to the said payee and had by him been indorsed, and that 
he had signed the receipt attached thereto, accepted the same, and 
caused the sum of four hundred two and 50/100 ($402.50) dollars to be 
paid to the defendant thereon out of funds belonging to it then on deposit 
with the National City Bank.” 
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The objection to all these causes of action is that no damage is shown 
to have been caused to plaintiff by any act of the defendant. Whether 
the paper in question is regarded as a check or as a draft, it had no 
validity, force, or effect whatever until it was accepted by plaintiff. 
When accepted by plaintiff (no matter in what way that acceptance 
was procured), it became no more than a direction to the National City 
Bank to pay the sum of $402.50 according to its tenor; that is, to the 
order of Abraham Ringle. The National City Bank had no right or 
power to pay out that sum, and charge it to plaintiff's account, unless 
it paid it out as directed by plaintiff; that is, upon the order of Abraham 
Ringle. According to the allegations of the complaint, it did not do 
so, but paid out the money upon a forged indorsement. Thereupon 
the National City Bank had no right to charge plaintiff with such 
payment, plaintiff can recover the amount thereof from the National 
City Bank (upon the facts alleged in the complaint), and plaintiff, not 
having suffered any damage, has no cause of action against this defend- 
ant. What the rights of the National City Bank against the defendant 
may be is a question not now before us. But it is well settled that, as 
between plaintiff and the National City Bank, the payment by the latter 
upon the forged indorsement did not bind plaintiff, and discharged no 
part of its indebtedness to the former. 

The relation between a bank and its depositor is that of debtor and 
creditor, not of agent and principal. The money deposited becomes 
part of the bank’s general funds, and it impliedly contracts to pay the 
depositor’s checks, acceptances, notes payable at the bank, and the like, 
to the amount of his credit; but in discharging its implied obligation 
it pays its own money as a debtor, not its depositor’s money as an agent. 
Baldwin’s Bank v. Smith, 215 N. Y. 76, 109 N. E. 138, Ann. Cas. 1917A 
500. So, also, in Bank of British North America v. Merchants’ Na- 
tional Bank, 91 N. Y, 106, where, after holding that the bank had no 
specific moneys of the depositor in its possession, but became a debtor 
to him for all money deposited with it by him, the court said: 

“When the defendant paid the check upon the forged indorsement, 
it paid its own money, and discharged no part of its indebtedness to the 
plaintiff. It still remained indebted to the plaintiff for the sum of 
$17,500; and the plaintiff lost none of its rights by receiving, under a 
mistake as to facts, the check as one properly paid and charged to its 
account by the defendant. When it discovered the mistake, it had the 
right to repudiate the charge, return the check, and claim payment of 
the sum really unpaid to it or upon its order. The defendant was bound 
to see to it, at its peril, that the indorsement of Mrs. Halpine was genuine, 
that it paid the check to one entitled to the payment thereof, that it 
got good title to the check as a voucher, and the loss, as between it and 
the plaintiff, for a wrongful payment, must fall upon it.” 

To the same effect are Welsh v. German-American Bank, 73 N. Y. 
424, 29 Am. Rep. 175, and Corn Exchange Bank v. Nassau Bank, 
91 N. Y. 74, 43 Am. Rep. 655. 

The acceptance by plaintiff did not guarantee the indorsements 
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upon the paper, nor do more than give it validity as a direction to the 
National City Bank to pay the sum herein named to the order of Abraham 
Ringle. That bank could not charge against plaintiff the amount of 
any payment made thereunder, unless it was made upon a valid indorse- 
ment by Ringle. Not having so paid, plaintiff is not chargeable with 
the amount of the payment not made in accordance with his direction, 
and has sustained no damage. 

It therefore has no cause of action against this defendant, and the 
judgment appealed from should be affirmed, with costs. Order filed. 
All concur. 


SECRET AGREEMENT BETWEEN BANKS FOR BANK 
EXAMINATION PURPOSES. 


First National Bank of Denver v. Cripple Creek State Bank, Supreme Court of Colorado, April 2, 
1917. 163 Pac. Rep. 1134. 


The defendant bank had rediscounted with the plaintiff bank 
certain notes generally indorsed. For the purpose of showing upon 
a bank examination that the defendant had no outstanding redis- 
counts, the plaintiff stamped the words “without recourse’? upon 
each indorsement, and the defendant agreed verbally to guarantee 
the payment of the notes regardless of the indorsements. Subse- 
quently the defendant, which was receiving part of the interest on 
these notes, sent renewals thereof bearing its general indorsement 
to the plaintiff. It was decided that the plaintiff was entitled to 
hold the defendant as indorser. 


En Banc. Error to District Court, City and County of Denver; 
James H. Teller, Judge. 

Action by the First National Bank of Denver against the Cripple 
Creek State Bank. Judgment for defendant, and plaintiff brings error. 
Reversed. 

Hughes & Dorsey, Gerald Hughes, and Berrien Hughes, all of Denver, 
for plaintiff in error. Dines, Dines & Holme, J. C. Helm, Thomas J. 
Dixon, and N. Walter Dixon, all of Denver, for defendant in error. 

Hitt, J. This action was instituted by the plaintiff in error to re- 
cover $27,500, with interest, being the amount alleged to be due upon 
five promissory notes executed and delivered by others to the defendant 
in error, who was the payee therein, and who in turn indorsed and de- 
livered them to the plaintiff in error. Trial was to the court, which 
resulted in a judgment in favor of the defendant in error for costs. For 
convenience we shall refer to the parties as designated in the pleadings. 

With but few and slight exceptions, the history concerning the five 
notes is about the same. The defense is likewise the same, for which 
reason we will only outline the testimony concerning the note of Annie 
E. Cone, embraced in the plaintiff’s first cause of action, with some 
slight references to the others. This discloses that in the fall of 1908 
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the defendant was then, as now, a state bank in Cripple Creek, and the 
plaintiff a national bank in Denver; that the defendant wanted to 
discount some of its paper to the plaintiff, which it did under an agree- 
ment or arrangement whereby the defendant guaranteed its payment 
by placing its general indorsement upon the notes; that under this 
arrangement the plaintiff was to have only 6 per cent. per annum of the 
interest called for by such paper, and the defendant the balance of the 
interest; that pursuant to this arrangement, upon October 30, 1908, the 
defendant mailed to the plaintiff 17 notes payable to defendant’s order, 
and by it indorsed to the plaintiff, in the aggregate sum of $41,002, 
which amount the plaintiff paid therefor; that this included a note for 
$5,000 executed by Annie E. Cone, due three months after date, drawing 
interest at the rate of 12 per cent. per annum; that when this note be- 
came due, it, along with others, was sent to the defendant for collection 
or payment; that the defendant collected the interest and accepted 
another or new note for the principal due in three months, payable to 
its order, with interest at the rate of 12 per cent. per annum, which it 
indorsed without limitation and mailed to the plaintiff, together with 
one half of the interest collected, as per the terms of the original agree- 
ment, keeping the other half of the interest; that this course of procedure, 
with renewals every three months, continued until in June, 1910, when 
it appears the state bank commissioner was making an examination of 
the defendant bank, and it was desirous of showing that it was not 
liable upon, and did not have outstanding, any rediscount paper; that 
this fact was explained to the officers of the plaintiff by the defendant’s 
cashier, who appealed to them for assistance in this respect, with the 
result that a verbal agreement was entered into to the effect that the 
plaintiff would have stamped the words “Without recourse’ upon the 
Annie E. Cone note then in existence and the renewals of the other 
notes theretofore rediscounted to it and then held by it with the defend- 
ant’s general indorsement thereon, so that the same upon their face 
would show no liability against the defendant bank; that the plaintiff’s 
officers also agreed to write a letter to the state bank commissioner stating 
that it held no rediscount paper of the defendant, etc.; that in considera- 
tion that the plaintiff do this the defendant, through its cashier, who 
negotiated and consummated this arrangement, agreed that, regardless 
of such indorsements being placed upon the notes, the defendant would 
guarantee their payment or make good any loss to plaintiff, etc., during 
the period said indorsements “Without recourse’”’ remained thereon, and 
would thereafter cause to be reinstated upon said notes or the renewals 
thereof the defendant’s general indorsement; that pursuant to such agree- 
ment the plaintiff caused this Cone note and the other notes then held 
by it to be stamped “Without recourse,” and its vice president to write 
a letter to the state bank commissioner bearing date June 18, 1910, as 
follows: 
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“E. W. Pffeifer, Esq., State Bank Commissioner, City—Dear Sir: 
Our discount department advises me that they have notified you a few 
days ago that the bank of Victor and the Cripple Creek State Bank had 
some rediscounts with us. This paper was all purchased outright with 
a ‘without recourse’ stamp on it, so that Mr. Rollestone’s statement 
that he had no rediscounts is correct. 


“Trusting this explanation will be satisfactory, I am, 
“Yours very truly, 

“Thos. Keely, Vice Pres.”’ 
—that thereafter, when the Cone note then in existence and the other 
notes became due, they were sent to the defendant bank for collection 
or payment, when it again collected the interest, took new notes for the 
principals in its own name, and surrendered to the maker the old ones, 
and forwarded the new ones to the plaintiff with “Without recourse”’ 
indorsed thereon, keeping the same amount of the interest as thereto- 
fore, forwarding to the plaintiff its share of the interest with the new 
notes; that this practice continued for one year, or until June, 1911, 
when the defendant’s officer’s attention was called to the fact of the 
agreements under which the “Without recourse’”’ indorsement was placed 
thereon with a request that it be eliminated thereafter and its general 
indorsement placed thereon, which was done upon those returned in 
June, 1911; that upon their maturity they were in turn sent to the de- 
fendant bank for collection or payment, who in turn collected the in- 
terest, took new notes payable to itself, and surrendered the old ones, 
returning the new ones with the same amount of interest as before to 
the plaintiff with its general indorsement thereon;that this practice con- 
tinued for the period of one year and until June, 1912, at which time, when 
the notes became due, the plaintiff again returned them to the defend- 
ant for collection or payment, who,in turn, collected the interest, took new 
notes payable to itself for the principal, returned theold ones to the makers, 
and forwarded the new ones to the plaintiff, but with its indorsement 
“Without recourse” thereon, also inclosed draft for a portion of the interest 
collected upon the last notes, as before, retaining the same portion as before 
for itself; that the plaintiff declined to accept the new notes with the 
“Without recourse’ indorsement and returned them, together with the 
remittance for the interest, to the defendant, with instructions that it 
either erase the “Without recourse” indorsement and substitute its gen- 
eral indorsement or return the notes sent to it for collection. This the 
defendant declined to do. This suit was then brought to recover upon 
the defendant’s indorsement as it stood upon the last notes sent to it for 
collection or payment. 

The testimony as above outlined stands uncontradicted, except as 
it conflicts or is inconsistent within itself. The trial court found that 
there was no consideration for the defendant’s indorsement or guaranty 
upon the notes sued on, for which reason he states that the plaintiff 
has no right of action. This is followed by the statement that this would 
not be true except for the fact that the notes are related to each other as 
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renewals, and were in the first, instance bought outright by the plaintiff, 
and not merely rediscounted. 

The only claim of evidence to support the contention that the original 
notes were bought outright with a “Without recourse’”’ stamp on them 
is Mr. Keely’s letter to the bank commissioner of June 18, 1910. We 
cannot agree that it supports this contention when applied to the first 
notes in the history of this transaction sold to the plaintiff on October 
30, 1908, which was about’20 months prior to the date of this letter. It 
will be observed that this letter refers to the notes then in existence. 
These were not the first in the series of this transaction, but were the 
fifth or sixth renewals thereof, during which period it is admitted that 
the defendant bank collected and kept for itself interest at the rate of 
6 per cent. per annum upon this Cone note, the same amount upon some 
of the others, with a slight lesser amount upon the others. There is 
no dispute concerning this. Likewise, as tending to support Mr. Keely’s 
sworn testimony, there are the original notes, something like 14 renewals 
of each, with the unqualified indorsement of the defendant thereon, the 
collection by the defendant of the interest, and the keeping of one-half 
thereof on the Cone note and others, with but a slight lesser amount on 
others, and the records of the bank, none of which is contradicted by the 
makers of the notes, the officers or the former officers of the defendant 
bank, or any one else. In such circumstances we cannot agree that 
the testimony was sufficient to show that the original transaction was a 
sale outright or other than a rediscount of the paper. Where, as here, 
the testimony alleged to support it is in writing, this court is not bound 
to accept the deductions of the trial court as conclusive concerning it, 
but can decide for itself the weight to which the written instruments 
are entitled. Stuart & Co. v. Asher, 15 Colo. App. 403, 62 Pac. 1051; 
Colo. Dry Goods Co. v. Dunn Co., 18 Colo. App. 409, 71 Pac. 887; 
Talcott v.. Mastin, 20 Colo. App. 488, 79 Pac. 973. 

What are the relative rights and liabilities of the parties upon the 
notes in suit under this state of facts? It will be observed in his testi- 
mony Mr. Keely does not admit that the statement in his letter to the 
bank commissioner that his bank held no rediscount paper of the de- 
fendant was false. His theory was that the stamp “Without recourse” 
on the paper relieved it from being rediscount paper, but that the verbal 
agreement to guarantee, etc., and to put it back on were accepted in 
lieu thereof, and that his bank was protected by this substitute agree- 
ment. If such was the case, then it must be conceded that the officers 
of the two banks were attempting to do indirectly that which they 
could not do directly, and by this method sought to “put one over” on 
the state bank commissioner, in violation of our state banking laws. 
That this was unlawful as well as reprehensible must be conceded. 
That there was no consideration passing to the plaintiff bank for its 
part of this transaction other than the verbal promise of the defendant's 
cashier is not disputed. The question then presents itself whether these 
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attempted unlawful transactions relieved the defendant bank from its 
liability upon notes executed 21 months thereafter, bearing its general 
indorsement, and being the fourth renewal of the ones upon which it 
was first placed under the terms of the alleged agreement above outlined 
that it should be thus reinstated, and where the defendant continued 
to collect and keep as its own about one-half of the interest. 

Assuming that the “Without recourse’ stamp upon the notes in ex- 
istence at the time of the fraudulent agreement was valid and relieved 
the defendant from its then liability thereon, we do not think it can 
escape its liability upon those in controversy. The notes embraced in 
these verbal agreements were valid paper, and the verbal contracts 
pertaining to them and their renewals had been entirely executed nine 
months before the present notes were given and a year before their 
maturity. They were at both of these dates a thing of the past. The 
defendant had received full value for the original notes from the plain- 
tiff, and was at the time of the suit but carrying out the agreement made 
at the time of the purchase of the first notes by taking renewals in its 
own name, indorsing them to plaintiff, collecting the interest, and re- 
taining one-half on the Cone and some of the other notes, with a slight 
lesser amount upon the others, and up to the time of the suit had received 
$1,080.33 as its share of the interest on the Cone note alone, and up- 
wards of $6,000 as its share of the interest upon them all. This of 
itself is inconsistent with the defendant’s claim that it was simply 
acting as the agent of the plaintiff in taking these renewals. 

In Braham v. Stallings, 21 Colo. 216, 40 Pac. 396, 52 Am. St. Rep. 
213, this court quotes with approval from Norris v. Norris’ Adm’r, 9 
Dana (Ky.) 317, 35 Am. Dec. 138, as follows: 


“When the parties to an illegal or fraudulent contract are in pari 
delicto, neither a court of equity nor a court of law will aid either of 
them in enforcing the execution of that which may be executory, or in 
revoking or rescinding that which may have been executed. In such a 
case the law will not be the instrument of its own subversion, and to 
every invocation of its assistance replies, ‘In pari delicto portior est 
conditio defendentis.’ ”’ 


We think the principle just quoted is applicable here, and that the 
courts ought not to lend their aid in revoking or rescinding the general 
indorsements placed upon these last renewals, when they (as were their 
predecessors) are supported by a substantial consideration, viz. a large 
part of the interest collected and retained by the defendant, which 
otherwise would be the property of the plaintiff. 

The judgment is reversed. 
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BANK’S LIEN ON DEPOSIT BY MARRIED WOMAN. 


Moore v. Greenville Banking and Trust Company, Supreme Court of North Carolina, March 21, 
1917. 91S. E. Rep. 793. 


A bank may set off a deposit in the name of a married woman 
against a debt, owing to the bank from the depositor’s husband, 
where the money was deposited in the wife’s name for the purpose 
of. defrauding creditors. 


Appeal from Superior Court, Pitt County; Lyon, Judge. 

Action by Mrs. M. S. Moore against the Greenville Banking & Trust 
Company and another. Judgment for plaintiff, and defendant named 
appeals. Reversed. 

Issues were submitted, and the jury, having failed to agree upon a 
verdict, were discharged from further consideration of the case, and 
thereupon, on motion, his honor gave judgment for plaintiff on facts as 
admitted in the pleadings, and defendant bank excepted and appealed. 

Albion Dunn and Skinner & Cooper, all of Greenville, for appellant. 
W. F. Evans and F. G. James & Son, all of Greenville, for appellee. 

Hoke, J. The action was instituted by plaintiff against the Banking 
& Trust Company to recover the balance of a deposit standing in her 
name on the books of defendant bank. On facts set forth in the answer, 
defendant prayed that it might offset against this claim, or a portion of it, 
an indebtedness due the bank from plaintiff's husband, W. M. Moore, 
and the partnership of HaJl & Moore, of which he was a member. On 
motion, said W. M. Moore has been duly made a party, and filed an 
answer in denial of the right claimed by the defendant bank. On issues 
submitted the jury failed to agree, and, having been duly discharged, as 
stated, from further consideration of the case, judgment was entered 
for plaintiff on the facts admitted in the pleadings. 

From these facts, taken from the admissions and averments of defend- 
ant bank more directly relevant to the question presented, it appears 
that in the fall of 1915 the husband made a deposit in the bank in his 
wife’s name, to the amount of $6,000, and this deposit was recognized by- 
the bank, and plaintiff allowed to check thereon, reducing the same, on 
February 2, 1916, to $3,744.38; that during this year, 1915, after Febru- 
ary 2, 1916, the firm of Hall & Moore, composed of W. M. Moore, now a 
defendant, and W. L. Hall, carrying on a mercantile and insurance busi- 
ness, in the course of said business, had continued dealing with defendant 
bank, and to secure any indebtedness which might be due to defendant 
executed the demand note of the firm to the bank in the sum of $2,000, 
said note being also executed by said W. L. Hall and W. M. Moore, the 
individual members of the firm; that in the fall of 1915, the firm being 
indebted for as much or more than the amount of said note, demand was 
made for payment of same, and the bank was told by Moore that he 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §261. 
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would never pay the debt, and ‘“‘to get it out of him if they could;” that 
thereupon defendant began an investigation into the affairs of the firm 
and its members, and ascertained that said firm was insolvent; that Hall 
was also insolvent, and that defendant W. M. Moore had no property 
whatever available to creditors, except his interest in the deposit in 
question, now standing in the name of his wife, the feme plaintiff. 
Averment is made, further, that this deposit and claim is in fact and in 
truth the property of said W. M. Moore, the bank’s debtor, and was 
made by him in his wife’s name, without valuable consideration moving 
from her, with intent to withdraw his property from the reach of his 
creditors, and to avoid payment of his debt due to plaintiffs and others; 
that the plaintiff was knowingly a participant in the fraudulent act and 
purpose of her husband, and if defendant is not allowed to appropriate 
the indebtedness as prayed, he will be without relief in the premises, 
and lose entirely the value of his debt and claim against said W. M. 
Moore. 

This right of a bank to appropriate a debt in payment of a deposit is 
referable to the principle of set-off, dependent, in a court of law, on the 
construction of the different statutes applicable, but existent also, as an 
equitable principle independent of positive statute when necessary to 
prevent a miscarriage of right. In 3 Ruling Case Law, p. 591, title Banks, 
and section 219, it is said to obtain “between persons occupying the rela- 
tion of debtor and creditor and between whom there exist mutual de- 
mands, and it is familiar law that mutuality is essential to the validity 
of a set-off, and, in order that one demand may be set off against another, 
both must mutually exist between the same parties.” 

It is held here and in other jurisdictions that this requirement of 
mutuality ordinarily forbids that the debt of a partnership may be set 
up against the claim of an individual partner who isa depositor. Hodgin 
v. Bank, 124 N. C. 540, 32 S. E. 887; Adams v. Bank, 113 N. C. 332, 
18 S. E. 513, 23 L. R. A. 111. And the same principle usually prevails 
in a suit by a surety for his individual deposit. The bank may not apply, 
in satisfaction of such a claim, the amount of a note in which he is only a 
surety. Lamb, Receiver, v. Morris, 118 Ind. 179, 20 N. E. 746,4 L. R.A. 
111; Morse on Banking, § 326. But these strict applications of the prin- 
ciple of set-off, as it prevails at law, may be and are properly modified 
when, by reason of the insolvency of the parties, the question has been 
reduced as a matter of fact to one of mutual indebtedness between the 
bank and the claimant, and it is necessary to allow an appropriation of 
the debt to prevent a palpable miscarriage of justice. 

In the present instance, as we have seen, the claim of the defendant 
bank is against both the partnership and the individual members who 
indorsed its note as sureties, and under the doctrine recognized and 
approved by these and like authorities on the subject, if the facts should 
be established as alleged and contended for by defendant bank, the right 
of appropriation, to the extent required to satisfy the claim, would arise 
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to the bank, and the defendant is therefore entitled, as stated, to have the 
questions determined on proper issues. And the principle is in no way 
affected by the fact that the deposit now stands in the name of the plain- 
tiff, the bank having taken it in ignorance of the true conditions affecting 
its rights. If, as defendant avers, it was in fact and truth the husband's 
property, and placed in the wife’s name with intent to defraud creditors, 
and the husband being insolvent, she was a volunteer, or, if she partici- 
pated in the fraudulent purpose, in such case the attempted appropriation 
is avoided by our statute to prevent fraudulent gifts and conveyances 
(Revisal, §§ 960-962), and the question can, for the purposes of this de- 
fenze, be considered and dealt with as if the deposit stood in the name of 
the husband, a course pursued with approval in Citizens’ Bank of Gar- 
nett v. Bowen, 21 Kan. 354, an apt authority for the disposition we make 
of the present appeal. 

Even if the doctrine of equitable setoff did not, in strictness, apply on 
the facts alleged in the answer, the defendant would:be entitled to have 
its defense considered as a bill in the nature of an equitable fi. fa.; the 
property in question not being available to creditors under ordinary legal 
process. Mebane v. Layton, 86 N. C. 572; Bank v. Harris, 84 N. C. 206; 
Tabb v. Williams, 57 N. C. 352; Harrison v. Battle, 16 N.C. 541. We 
have disposed of the present appeal on the issuable facts alleged by the 
defendant, that this deposit was the property of the husband placed in 
the name of the wife with intent to defraud the husband's creditors. and 
have purposely refrained from discussing the evidential facts, also ap- 
pearing in the pleadings, that the deposit in question was part of the 
proceeds from the sale of a piece of property held by the husband and 
the wife as an estate by entireties. What may have been the nature of 
the original investment in this property, and what the effect of the subse- 
quent sale and any agreement that may have been made by the parties 
concerning it, or the proceeds from it, can best be determined when the 
evidence has been more fully disclosed on the trial of the issue. 

There is error, and this will be certified, that the cause may be sub- 
mitted to the jury. 

Reversed. 


PAYING NOTE WITHOUT TAKING IT UP. 


Manley Carriage Co. v. Fowler & Hill, Supreme Court of Arkansas April 16,1917. 1945S. W. Rep. 708. 


The payment of a note to the payee before maturity, without 
requiring its surrender, is no defense in an action on the note by a 
holder in due course. 

Appeal from Circuit Court, Hot Spring County; W. H. Evans, Judge. 
Action by the Manley Carriage Company against Fowler & Hill. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §227. 
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Judgment for defendant, and plaintiff appeals. Reversed and remanded 
for new trial. 

E. H. Vance, Jr., of Malvern, for appellant. D.D. Glover, of Malvern, 
for appellee. 

McCuttocu, C. J. This is an action instituted by the Manley Car- 
riage Company against Fowler & Hill, a copartnership, to recover the 
amount of a negotiable note in the sum of $40, executed by defendants 
to the Embree Carriage Company, and by the latter transferred before 
maturity to the plaintiff. The trial of the cause before a jury resulted in 
a verdict in favor of the defendants, and the plaintiff has prosecuted an 
appeal to this court. 

The plaintiff is a Missouri corporation engaged, at the city of St. 
Louis, in the business of manufacturing and selling carriages and buggies, 
and the defendants reside at Malvern, Ark., where they are engaged in 
the livery business. In the spring of the year 1914 defendants purchased 
buggies and other articles from one J. G. Embree, who was also engaged 
in the buggy business in St. Louis under the style of the Embree Carriage 
Company, the aggregate price of the purchases being the sum of $160, 
and defendants executed, therefor four negotiable notes, each in the sum 
of $40, dated April 1, 1914, and payable to the Embree Carriage Com- 
pany on April 15, June 15, August 15, and October 15, 1914, respectively. 
Embree had an arrangement with the plaintiff to the effect that when he 
sold buggies or other articles manufactured by the plaintiff the latter 
would fill the order for him and receive from him the cash and notes 
obtained in settlement from the purchasers. The sale’to defendants was 
handled in this manner, and on May 22, 1914, Embree delivered three 
of the notes to plaintiff properly indorsed, and also paid over to them the 
sum of $37.35, which he had received from the defendants. Subsequently 
the defendants paid off two more of the notes, and this suit is on the note 
payable October 15, 1914; the last note of the series. 

Defendants pleaded payment and undertook to prove that they paid 
off each of the four notes. The testimony adduced by the defendants 
tends to show that the four payments were made. They testify that 
Embree came to Malvern on or about April 15th, and that they paid 
him the sum of $33 in discharge of the first note, after a deduction was 
made for freight charges; that they paid the amount of another note to 
Embree in the city of Malvern on May 15, 1914, this payment being 
made by check on a local bank; that they paid the third note on July 6, 
1914, and paid the last note on April 22, 1915. 

The testimony adduced by the plaintiff is that on May 22, 1914, 
Embree mailed to the plaintiff from Malvern $37.35, received from 
defendants, and the three notes due respectively June 15, August 15, and 
October 15, 1914. The two payments respectively of July 6, 1914, and 
April 22, 1915, were made to the plaintiff. The first of those notes was 
forwarded to a bank at Malvern and collected there. The second one was 
collected by Mr. Duffie, an attorney at Malvern, to whom the notes were 
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sent for collection. Two notes were sent to Mr. Duffie, and defendants 
paid one, but refused to pay the other—the one now in suit. 

The contention of fact between the parties arises over the alleged 
payment made by the defendants to Embree on April 15, 1914. The 
evidence was sufficient to warrant the jury in finding that that payment 
was made as contended by defendants, but it was a payment in discharge 
of the first note, which was never assigned to the plaintiff, and was never 
surrendered to the defendants, according to their testimony. No infor- 
mation was given to the plaintiff concerning that payment, if it was in 
fact made to Embree, as claimed by the defendants. They testify that 
they paid Embree $33, but there is no testimony tending to show that 
the amount was ever paid over to the plaintiff. The amount of the second 
payment, which was made on May 15th, was sent in to the plaintiff as a 
cash payment when the three notes were assigned and delivered to the 
plaintiff. Defendants claim that that payment was made in satisfaction 
of the second note, but they did not demand the surrender of the note, 
and Embree assigned it to the plaintiff before maturity, together with the 
other two notes. 

Plaintiff was an innocent purchaser of the notes, and the payment 
by the defendants without surrender of the note was not effective as a 
satisfaction against an innocent holder. There is not the slightest 
thing in the record to impeach the good faith of the plaintiff in the trans- 
action, or to show that it was not an innocent purchaser. It is undis- 
puted that the plaintiff received the notes for value, and the burden was 
on the defendants to show that the plaintiff received notice of the 
alleged payment to Embree before they delivered the notes. Notwith- 
standing the fact that there is sufficient evidence to warrant a finding 
that payment was made to Embree in April, we are of the opinion that 
the verdict of the jury is not supported by the testimony as to the pay- 
ment covering the last note, now sued on. There appears to have been 
some confusion about the numbering of the notes in the series, but it is 
undisputed that the note payable October 15, 1914, is the one now in 
suit, and is the only note held by the plaintiff, the other two having been 
surrendered when paid. The first note, which became due on April 15, 
1914, does not appear in the record, it never having been assigned to the 
plaintiff and defendants did not produce it. They say that Embree did 
not surrender it to them. 

It follows, therefore, that the defendants have failed to sustain their 
plea of payment, and that the verdict in their favor was unsupported by 
the evidence. The judgment is therefore reversed, and the cause is re- 
manded for a new trial. 
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RIGHTS OF DEPOSITOR UPON BANK’S INSOLVENCY. 


Mississippi Central Railroad Company v. Conner, Supreme Court of Mississippi, April 30, 1917. 
75 So. Rep. 57. 


A railroad company had an arrangement with a bank, under 
which it deposited its receipts, to be held until the end of the week, 
when the railroad company would transfer the deposit to its regular 
depository by check. There was no understanding that the money 
thus deposited was to be kept apart from the general funds of the 
bank. Upon the insolvency of the bank it was held that this was 
a general and not a special deposit and that the railroad company 
was entitled to no preference over the general creditors of the bank. 


Appeal from Chancery Court, Adams County; R. W. Cutrer, Chan- 
cellor. 

Suit seeking the probate of a claim by the Mississippi Central Railroad 
Company against L. P. Conner, receiver of the First Natchez Bank. 
From a decree sustaining a demurrer to the petition, and dismissing the 
petition, plaintiff appeals. Affirmed. 

S. E. Travis, of Hattiesburg, for appellant. Chas. F. Engle and L. T. 
Kennedy, both of Natchez, for appellee. 

Cook, P. J. This is an appeal from the chancery court of Adams 
county. The appellant sought in the court below, by petition as amend- 
ed, to have its certain claim against the said First Natchez Bank probated 
and allowed with priority of payment, or as a preference claim. The 
receiver demurred to the petition, and final decree was entered sustaining 
the demurrer and dismissing the petition, from which adverse decree the 
appellant prosecutes the appeal. 

The averments of the petition are these: 

“That prior to the said 29th day of October, 1913, the said petitioner, 
through arrangement with the said First Natchez Bank, used it as a 
depository for the receipts of its said Natchez station and office. Such 
arrangement existed for a long time and until the said First Natchez 
Bank ceased doing business and went into the hands of a receiver as 
aforesaid. Under and pursuant to this arrangement, the local agent 
of the petitioner at its said Natchez office made daily deposits of the cash 
and funds received by him through such agency at said Natchez station 
and office in said First Natchez Bank, to be by it held for safe-keeping 
until the end of the week, when petitioner checked it out and transferred 
it to the banks and institution with which it did its regular banking 
business. The said cash and funds were never deposited with the said 
First Natchez Bank to be checked on generally and as a checking account 
in the usual course of business, but solely in the manner and for the pur- 
pose aforesaid. That on October 24, 1913, the said First Natchez Bank 
had on deposit to petitioner’s credit deposited with it by petitioner’s 
local agent at Natchez, under the agreement aforesaid, during the week 
next preceding, the sum of $1,933.26; and on the 25th day of October, 
1913, the said petitioner made its usual and regular weekly check upon 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §161, 162. 
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said First Natchez Bank for said sum of money and delivered said check 
to the First National Bank of Commerce, of Hattiesburg, Miss., its 
regular banker, for credit of its account in the usual course of trade, and 
its account was so credited with the amount of said check, and the said 
First National Bank of Commerce, became and was the bona fide holder 
thereof for value, and when the said check was so returned to the said 
First National bank of Commerce, it charged the amount of same to 
petition, and petitioner became the owner thereof. Petitioner is in- 
formed and believes, and from such information and belief charges the 
fact to be, that the said First National Bank of Commerce, in its usual 
course of business with the said First Natchez Bank, on the said 25th day 
of October, 1913, forwarded by United States mail, postage prepaid and 
properly addressed, the said check, to the said First Natchez Bank for 
collection. That said check reached the said First Natchez Bank not 
later than the morning of October 27, 1913, and that the said First 
Natchez Bank continued doing business with funds on hand to meet 
said check through October 27, 28, and until it closed on October 29, 1913, 
and did not remit to the said First National Bank of Commerce, as its 
custom had been before that time, to cover said check, but, upon the 
contrary, returned the said check to the said First National Bank of 
Commerce without paying the same and with the notation ‘Bank 
Closed.” A true and correct copy of the said check, together with the 
indorsement thereon, is filed herewith as a part hereof as Exhibit A 
hereto.” 

The said check filed as Exhibit A is as follows: 

“No. 290. $1,933.26. October 25, 1913. The First Natchez Bank of 
Natchez, Miss.: Pay to First National Bank of Commerce, or bearer, 
nineteen hundred thirty-three 26/100 dollars. Mississippi Central 
Railroad Co., per R. K. Smith, Second Vice President.” 

On back of check: “Bank Closed.”” On end of check: ‘“‘Chas. Ehlers.” 

The petition further claims that the making and delivery of the said 
check operated as an assignment and appropriation of said fund; that by 
reason of the facts set out, the said fund became the absolute property 
of the appellant; that the title thereto did not pass to the receiver; and 
that appellant was entitled to recover the same in full as prayed for, etc. 

All deposits, general or special, made in banks, are placed in banks for 
“‘safe-keeping,’’ and so the averment in the petition that the money 
deposited by the agent of appellant was ‘‘to be held for safe-keeping 
until the end of the week”’ has no peculiar significance. 

The distinctive feature, the sine qua non, of a special deposit is that the 
identical money deposited is to be kept apart from the general funds of 
the bank, to be returned to the depositor or paid to some other person, 
designated when the money is deposited. 

The petition in this case does not aver that the identical money de- 
posited was to be kept and paid over to the railroad company. It merely 
avers that an arrangement was made whereby the agent of the company 
at Natchez was to make daily deposits in the First Natchez Bank ‘‘to be 
held by it for safe-keeping until the end of the week, when petitioner 
checked it out and transferred it to” its regular depositary. We think 
that this averment fails to fasten on the money deposited the distinctive 
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feature of a ‘‘special deposit’’ or bailment. It seems to us that the peti- 
tion simply sets out an agreement that the agent at Natchez was to de- 
posit to appellant’s credit the funds collected for his principal, and that 
the bank could have the use of the funds for the current week, at least, 
nothing appearing to the contrary; but it was further understood that at 
the end of the week the railroad company reserved the right to check out 
the fund and transfer same to the banks which it was using as a regular 
depository. 

It occurs to us that by the definite terms of this agreement between 
the railroad company and the Natchez Bank a right was reserved to the 
bank, rather than a limitation placed upon the right of the bank to use 
the money. In other words, it appears sufficiently clear that no bank, 
without some averment to the contrary, would care to act as the deposi- 
tory of a railroad company without a reward, knowing that the railroad 
company had a regular depository, and that it would at any moment 
deposit money solely for its own convenience, for the purpose of im- 
mediately transferring same to its regular banker, and so this contract 
provided for week-end transfers. 

The petition does not aver that the identical money deposited was 
to be paid over, or transferred to, the Hattiesburg bank. On the con- 
trary, the arrangement contemplated a weekly check passing through the 
regular channels, to be paid in the usual way; that is to say, by the 
Natchez Bank sending its draft on some other bank, which would be 
collected by the Hattiesburg bank and placed to the credit of the railroad 
company, and this was the course pursued in the present instance. 


“If the agreement between the parties is that the identical coin or 
currency shall be laid aside and returned, then it is a special deposit. 
But if the agreement is that the money shall be returned, not in the 
specific coin or currency deposited, but in an equal sum, it is a general 
deposit. In either case the money is deposited for safe-keeping, and the 
only distinction between the two kinds of deposit is in the character of 
the return that is to be made, [and] whether it shall be returned in the 
identical thing deposited or in kind.”” Warren v. Nix, 97 Ark. 374, 135 
S. W. 896. 


The above case draws a simple and comprehensive distinction between 
general and special deposits, and is in line with all the authorities we 
have examined. Tested by the definitions given by the Supreme Court 
of Arkansas, the petition in the present case does not aver that the 
deposit was special or that the identical money was tobe returned. But, 
as we understand the plea, the only thing that can be termed special or 
distinctive in the arrangement is that the Natchez Bank would not be 
required to account, except by weekly transfer of accounts. We think 
it is clearly the law that all deposits are prima facie general deposits 
to be used by the bank, and it must appear by affirmative and specific 
averment that the deposit was a special deposit; and if it does not so 
appear, the plea is demurrable. The authorities defining “special de- 
posits” and differentiating special from general deposits are collated in 
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volume 7, Words and Phrases, title “Special Deposits,’’ and volume 4, 
Second Series, of same work. Also in volume 3, R. C. L., § 146 et seq. 
Judge Campbell, in Billingsley v. Pollock, 69 Miss. 762, 13 South. 828, 
30 Am. St. Rep. 585, speaking of special deposits, but calling them 
trust funds, expressed the views of this court by saying: 


“We should not be beguiled by the use of words, and call one claim a 
‘trust,’ in order to secure it a preference over ‘debts.’ Wherever there 
is a trust, it may be enforced as such, but calling one sort of claim a 
trust merely to place it on a better footing is not allowable. It has been 
done in some instances, where hard cases have made bad precedents, 
which we will not follow.” 


No doubt cases may be found wherein some courts have declared 
certain deposits in insolvent banks special deposits, “which we will not 
follow.” In the present case the appellant probably said all that could 
be said in its petition consistent with the facts, and, treating the aver- 
ments of the petition as true, we think, with the learned chancellor, 
that appellant has not made out a case which has entitled it to a prefer- 
ence over the general creditors of the insolvent bank. 

Affirmed. 


OVERDRAFT. 


Becker v. Fuller, New York Supreme Court, Appellate Term, April 13, 1917. 164 N. Y. Supp. 495. 


An overdraft is in the nature of a loan made by the bank 
to the depositor and the depositor impliedly promises to repay 
the same. 

Action by Anne E. Becker and J. Wade Becker, as administrators 
of the estate of De Witt C. Becker, deceased, against D. Buren Fuller 
and the Town of Perinton. Demurrer to complaint, filed by defendant 
Fuller, overruled. 

Lewis, McKay & Brown, of Rochester, N. Y., for plaintiffs. 

Werner & Harris, of Rochester, N. Y., for defendant Fuller. 

RopDENBECK, J. Defendant Fuller alone demurs to the complaint 
on the ground of its insufficiency. The complaint states a cause of 
action for overdraft of funds of the bank formerly conducted by the 
piaintifis intestate. The complaint alleges that Fuller was a town 
collector and kept an account at the bank; that he obtained a New York 
draft from the bank, which was charged to his account and overdrew 
it in the sum of $1,109.87; that subsequent deposits were not sufficient 
to meet the overdraft; and that there is due the plaintiffs on such over- 
draft the amount for which judgment is demanded. Theallegation 
that defendant Fuller overdrew his account is not a conclusion of law, 
but a statement of fact, which is accompanied by the further statement 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §353. 
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that this was accomplished by obtaining a New York draft, the amount 
of which was charged to his account. The transaction is in the nature 
of a loan made at the request of the defendant Fuller, upon an implied 
promise to repay the same. 

Where a New York draft is issued to a depositor, and the amount 
is charged to his account, which is insufficient to meet the draft, such 
insufficiency constitutes an overdraft, and no allegation is necessary, in 
a complaint upon the overdraft, of a promise to pay, as the overdraft 
is in the nature of a loan made at the request of the defendant, who 
impliedly promises to pay the same. Morse on Banks & Banking 
(4th Ed.) § 357; People’s National Bank of Middleton v. Rhoades, 5 
Boyce (Del.) 65, 90 Atl. 409; Hudson Trust Co. v. Chappelle, 108 
N. Y. Supp. 1005. 

The demurrer is overruled. So ordered. 


BANK’S LIEN AGAINST DEPOSIT BY AGENT. 


Bank of Guntersville v. Crayter, Supreme Court of Alabama, April 5, 1917. 75 So. Rep. 8. 


Where funds are deposited in a bank in the name of “J. L. Burke, 
Agent,” the bank cannot apply such deposit to the satisfaction of 
an indebtedness owing to the bank from the agent personally. 

Appeal from Chancery Court, Marshall County; James E. Horton, 
Jr., Chancellor. 

Suit between the Bank of Guntersville and Earl M. Crayter. From 
a decree in favor of Crayter, the Bank appeals. Affirmed. 

This is a contest in chancery between the appellant bank and the 
appellee as to moneys or funds deposited in the bank by one J. L. Burke, 
an agent of appellee, and who was also a debtor of, and depositor in, 
the appellant bank. 

The funds were deposited by Burke in the bank, the deposit being 
entered in the name of “J. L. Burke, Agent,’ and a part thereof was 
drawn out on checks signed, “J. L. Burke, Agent,’’ and these checks or 
the proceeds thereof were paid to appellee. 

There is no dispute that the deposited moneys belonged to appellee, 
and that they were sent to Burke, as an agent, to be lent out for the 
benefit of appellee, nor that some of the funds were so lent out and the 
proceeds paid to appellee. 

While it is not shown that the bank had any direct notice that the 
specified deposits were the funds of appellee, it is shown that the bank 
knew that Burke was a loan agent, and was lending the moneys of his 
clients, and, as such agent, was making deposit of the funds received 
by him in such capacity, in the appellant bank. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §264. 
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Burke was a debtor of the bank to the amount of $550, as evidenced 
by his two notes, one for $300, due November 12, 1914, on which one 
H. C. Henderson was surety, and one for $250, due November 28, 1914, 
on which one Gordon Gilbreath was surety. Burke died on the 4th 
day of October, 1914, before either note was due; and on the 20th day 
of October, 1914, the bank applied enough of the funds deposited by 
J. L. Burke, agent, to pay these notes. 

On the 28th day of October, 1914, eight days after the bank had thus 
applied the funds on deposit to the payment of the two notes, but before 
either note was due, appellee gave the bank written notice that the funds 
so deposited were the money of appellee. 

The chancellor decided that the application of the funds to the pay- 
ment of the notes was wrongful, and that, as between the parties, the 
funds belonged to appellee; and respondent appeals. 

John A. Lusk & Son, of Guntersville, for appellant. D. Isbell, of 
Guntersville, for appellee. 

MayYFIELD, J. We are of the opinion that the chancellor found and 
decreed correctly. 

The bank was clearly chargeable with notice that the funds deposited 
by Burke were deposited by him in his capacity of agent for another, 
though the account was entered simply as that of “J. L. Burke, Agent.”’ 

The strict rules of pleading or of commercial law should not be ap- 
lied to a proceeding like this in a court of equity, where no bona fide 
purchaser is concerned. The bank either knew absolutely or was charge- 
able with notice that the moneys or funds so deposited by Burke were 
not the property of Burke, but that of some principal or client of his; 
and the notice was such that, if the bank had followed it up with due 
diligence, the inquiry would have elicited the truth of the matter. At 
any rate the bank did so ascertain the truth before the notes were due, 
and before it could rightly apply even the funds of the bank to the 
payment of such notes. The bank could not have recovered a cent of 
Burke on these notes had he been living when it so applied the funds to 
their payment, because the notes were not due; and if no recovery could 
be had by a suit, assuredly a court of equity will not permit the bank to 
collect its notes before due, and after the death of the maker, by paying 
them out of funds belonging to other parties. Whatever fault there 
was in the failure to show by the deposit entries the real ownership of 
the funds, was either that of the bank receiving the deposit, or of the 
agent making the deposit, and not that of appellee except in so far as 
he was bound by the act of his agent. The bank, however, knew that 
he was the agent of some one, and was not making the deposit for him- 
self; and there is no evidence to show that the bank parted with anything 
of value on account of the deposit. 

The bank evidently acted on the theory that a bank has a general 
lien on the moneys, funds, or general deposits of its customers coming 
into its hands in the due course of business, as for any balance due it 
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by the particular customer as for notes or bills past due, overdrafts, etc. 
No such lien exists, however, as to special deposits, except as to the 
particular special matter or dealing. Lehman’s Case, 64 Ala. 567; 
Wynn's Case, 168 Ala. 469, 53 South. 228; Batson’s Case, 179 Ala. 497, 
60 South. 313. See numerous cases cited in note 111 Am. St. Rep. 419. 

The reason given for the laws creating the lien is that the bank gives 
credit to the depositor by allowing overdrafts, or permitting notes or 
bills to become overdue, on the faith of the general deposit then in its 
hands, which it can at any time apply to the payment of its debt then 
past due. To justify the lien, there must be given credit upon the 
faith of the deposit then on hand, and it must be a general deposit and 
not a special one. In such cases, if the debt to the bank is past due, it 
may, without the consent of the depositor, apply a general deposit to 
the past-due indebtedness to it. If the bank is sued by a depositor as 
for a general deposit, or for failure to pay a check when it has funds in 
hand from which the order could be paid, it may set off a debt then 
due it by the depositor; but it cannot, without the consent of the de- 
positor, apply or set off a fund as against a debt not then due. Bank 
v. Mayer, 104 Ala. 634, 16 South. 520. 

This rule, however, does not apply to cases where a trustee, agent, 
or broker deposits funds of his beneficiary, or principal, and the bank has, 
or is chargeable with actual notice of the trust character of the de- 
posit. Nor has the bank such a lien upon funds deposited for a special 
purpose, if it has notice or is chargeable with notice of such special 
purpose. 

We feel perfectly sure that the bank had no right to apply the deposit 
in question as it is shown it did; and the decree of the chancellor is in 
all things affirmed. 


SAVINGS BANK DEPOSIT IN TRUST. 


In re Beaman’s Estate, New York Surrogate’s Court, June 22, 1916. 163 N. Y. Supp. 800. 


Where a man deposits money in a savings bank in his name, in 
trust for his wife, upon his death the deposit belongs to her and not 
to his estate, even though he made the deposit in this form at the 
suggestion of an officer of the bank because he had already deposited 
in his own name as much as the law permitted the bank to receive 
from one depositor. 


Petition by the administrator of William Beaman, deceased, to dis- 
cover money claimed to be withheld by his widow, under Code Civ. Proc. 
§§ 2675, 2676. Decree against the estate. 

Scuuiz, S. The petitioner, one of the three administrators of the 
goods, chattels, and credits of the decedent, instituted this proceeding 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §176. 
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under sections 2675 and 2676 of the Code of Civil Procedure. He claims 
that the respondent, who is the widow of the decedent, had a bank book 
evidencing deposits in a savings bank which. belonged to the estate of 
the decedent, and which she declines and refuses to surrender to the 
administrators. The petitioner alleged that his coadministrators were 
not inclined to proceed in the matter. It appears that the account was 
in the name of the decedent “‘in trust for wife, Anna,’’ the latter being the 
respondent. 

Deposits in this form have frequently been before the courts, and 
happily the Court of Appeals has laid down a rule with regard to them 
in Matter of Totten, 179 N. Y. 112, at page 125, 71 N. E. 748, 752 
(70 L. R. A. 711, 1 Ann. Cas. 900), as follows: 

“‘A deposit by one person of his own money, in his own name as trustee 
for another, standing alone, does not establish an irrevocable trust during 
the lifetime of the depositor. It is a tentative trust merely, revocable at 
will, until the depositor dies or completes the gift in his lifetime by some 
unequivocal act or declaration, such as delivery of the passbook or notice 
to the beneficiary.” 

See, also, Matthews v. Brooklyn Savings Bank, 208 N. Y. 508, 102 N. 
E. 520. In the absence of any evidence to the contrary, the form of the 
account under this decision creates a presumption that the decedent in- 
tended to create a revocable trust which became irrevocable upon his 
death. 

The petitioner claims that the account was opened in the form indi- 
cated at the suggestion of one of the officers of the savings bank upon 
an occasion when the decedent wished to deposit moneys in another 
account which he had with the same bank, but in which there had been 
deposited the full amount accepted by the bank from one depositor. 
The officer of the bank was not called. The petitioner himself, to rebut 
the presumption above stated, testified that the decedent, in his presence 
and in the presence of the respondent, made a statement that an official 
of the bank had made the suggestion above referred to, and that upon 
the same occasion the decedent made other declarations negativing the 
presumption that he intended to create a trust in favor of the wife. 
This testimony was objected to by the respondent upon the ground that 
the witness was the attorney and the grandson of the decedent. The 
objection on those grounds was overruled and the evidence taken. The 
testimony was incompetent, however, under the authority of the case 
of Tierney v. Fitzpatrick, 195 N. Y. 433, 88 N. E. 750, in which the court, 
speaking of a similar declaration, said: 


“This declaration was not a statement made contemporaneously with 
some act, and which might be regarded as properly receivable as charac- 
terizing such act. It was a declaration in reference to a past event, 
introduced for the purpose of rebutting the inference of the establishment 
of a tentative trust arising out of the act of the declarant in making the 
deposit expressly in trust for the plaintiff. Such a declaration is not 
admissible for such a purpose’’—citing 2 Wigmore on Evidence, § 1085; 
Wangner v. Grimm, 169 N. Y. 421, 431, 62 N. E. 569; Scheps v. Bowery 
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Savings Bank, 97 App. Div. 434, 90 N. Y. Supp. 26; Kelly v. Home Sav- 
ings Bank, 103 App. Div. 141, 92 N. Y. Supp. 578. 


I have therefore not considered this testimony in deciding this mat- 
ter. I will say, however, that even with this testimony in the proceed- 
ing I would have reached the same conclusion. 

Testimony was also offered to show that subsequent to the deposits 
moneys were withdrawn from the same and used by the decedent; 
but, assuming that such withdrawal was made and the moneys used 
by the decedent for his own purposes, these facts are not evidence that 
he did not intend to create a trust. Mabie v. Bailey, 95 N. Y. 206. The 
respondent denied that the statements referred to above and alleged to 
have been made by the decedent were thus made, and was permitted to 
testify that a year before his death the decedent had presented her with 
the bank book. Shortly after the death of the decedent all of the parties 
interested in this estate entered into an agreement, which is in evidence, 
by which they agreed to a distribution of his estate. The agreement 
recites that the parties are desirous of adjusting their rights and interests 
without litigation, controversy, or difference of any sort, and no mention 
is made of the account in question. In the transfer tax proceeding the 
petitioner in this matter was also the petitioner, and the respondent, 
who was produced as a witness in that proceeding, being examined by the 
petitioner, testified substantially as she did in this proceeding. 

The burden of proving that the property in question belonged to 
the estate is upon the petitioner. Considering all the evidence in this 
case and the presumption which the form of the account raises, I am 
of the opinion that the petitioner has failed to sustain that burden. 
As the answer alleged title to the book and money in question, this 
court is empowered to determine the same, and I find that as between 
the parties to this proceeding the title thereto at the time of the death 
of the decedent was in the respondent. 

The evidence of the alleged gift by the decedent to the respondent 
rests entirely upon the testimony of the respondent, and under the 
authorities great caution must be observed in basing a finding upon 
the uncorroborated testimony of a donee after the death of the donor. 
In this matter, however, it is not necessary to the conclusion which I 
have reached to find that a gift took place. The presumption arising 
from the form of the account has not been overcome. Hence she became 
the owner of the property in question upon the death of the decedent, 
if it had not theretofore been presented to her. Twenty-five dollars 
costs will be allowed to the respondent, payable out of the estate. 

Settle decision and decree as provided by rule XVI. 
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THE TRUST DEPARTMENT. (Continued.) 


TRANSFER AGENT AND REGISTRAR. 


The registration and transfer of shares of stock of other corporations 
form an important part of a trust company’s functions. On account of 
the wide and active dealings in their shares, many stock companies 
find it necessary, in order to facilitate the passing of title, as well as to 
serve as a check on the issue and transfer of shares, to appoint trust 
companies as transfer agents and registrars of their stock. For example, 
a corporation with headquarters in New York will appoint some trust 
company in St. Louis as transfer agent and another as registrar of its 
stock, so as to enable transfers of its shares in that territory to be readily 
made. As a rule, one trust company does not act both as transfer 
agent and registrar for the same corporation, as acting in this dual 
capacity might defeat the purposes of these functions. 

Frequently the by-laws of the corporation, or the rules of the exchanges 
upon which its shares are dealt in, require the certificates of stock to 
be countersigned by a transfer agent and registered by a registrar, and 
also prescribe the conditions under which this shall be done. For 
instance, the New York Stock Exchange has the following requirements: 

“Every corporation whose securities are listed upon the Stock Ex- 
change must, in accordance with the rules of the Exchange, maintain 
(a) a transfer office and (b) a registry office, both in the Borough of 
Manhattan, City of New York. The transfer agency and registrar 
shall not be identical, and both must be acceptable to the Committee. 
A company cannot act as registrar of its own stock. 

Where a stock is transferred at the company’s office, the transfer 
agent or transfer clerk shall be appointed by specific authority of the 
board of directors to countersign certificates, in said capacity, and shall 
be other than an officer who is authorized to sign certificates of stock. 

The entire amount of the capital stock of a corporation listed upon the 
Stock Exchange must be directly transferable at the transfer office of the 
corporation in the Borough of Manhattan, City of New York. When 
a corporation also makes transfer of its shares in other cities, such 
certificates shall be interchangeable, and identical in color and form, 
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with the New York certificates, except as to names of transfer agent and 
registrar; and the combined amounts of stocks registered in all cities 
shall not exceed the amount authorized to be listed. 

Interchangeable certificates must bear a legend reciting. the right of 
transfer in New York and other cities. 

The registrar must file with the Secretary of the Stock Exchange an 
agreement to comply with the requirements in regard to registration and 
not to register any listed stock, or any increase thereof, until authorized by 
the Committee. 

Certifications of registry must be dated and signed by an authorized 
officer of the registrar. 

A change in the form of a security, of a transfer agency, or of a registrar, 
shall not be made without the approval of the Committee.” 


PAPERS THAT SHOULD BE REQUIRED BEFORE ACTING. 


Before a trust company undertakes to act as transfer agent or registrar 
for a company, it should satisfy itself that the company is properly 
incorporated, that the shares issued are legally authorized, that the 
certificates are in legal form, that the officers of the company are duly 
elected and authorized to issue certificates of stock, and that the trust 
company has been duly authorized by the issuing company to act as 
transfer agent or registrar. In order satisfactorily to ascertain these 
facts, the trust company should require the company to file with it the 
following papers: 

(1) Articles of Association. 

(2) Certificate of Incorporation. 

(3) If no amendments to the above, certificate of this fact should be 
obtained. If there have been any amendments to either, these should 
be obtained, with a certificate on the last amendment to the effect that 
it is such. Minutes and documents in re changes in capital stock should 
also be required. 

(4) By-laws of the company. 

(5) Minutes of stockholders electing the present directors, with all 
exhibits. A certified list of the stockholders, with number of shares 
held by each, should be attached. 

(6) Minutes of directors electing the present officers, with all exhibits. 

(7) Certificate containing specimen signatures of officers who will 
sign certificates of stock issued. 

(8) Resolution appointing the trust company as transfer agent or 
registrar. 

(9) Opinion of attorney of company as to its legal incorporation and 
existence, amount of its authorized and issued stock, and that form of 
certificate of stock is legal. 

(10) Affidavit of president and treasurer of company showing that 
the capital stock represented by issued certificates has been fully paid, 
and how. 
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The foregoing papers should also be required before a trust company 
acts as transfer agent or registrar with reference to stock-trust-certifi- 
cates for shares held under voting and other trust agreements, but in 
such cases, in addition thereto, there should properly be required the 
following papers: ’ 

(a) An original or certified copy of agreement under which the stock- 
trust-certificates are issued, and 

(b) An attorney’s opinion that form of agreement and form of stock- 
trust-certificates are valid and that agreement has been properly exe- 
cuted. 

The papers above mentioned should be certified under seal of the 
issuing company, except that copies of official documents need not be 
certified by State or public officials, if the company certifies under seal 
that they are true copies of official documents, and the certificates 
thereto, of the respective State or public officials. 

From the foregoing, it is seen that the papers which should be re- 
quired before acting as transfer agent or registrar are the same, though 
the functions themselves are quite different, as will be hereinafter ex- 
plained. 


TRANSFER AGENT. 


The duty of the transfer agent is to make transfers of the ownership 
of the stock of the issuing corporation from one holder to another, and to 
see that the transfers are made properly. This is an important function. 
It involves the passing upon the regularity and legality of the transfer; 
the proper recording of the transaction; the cancellation of the old 
certificates, and the execution and delivery of new certificates. The 
transfer agent must also furnish the corporation with a certified list of 
the stockholders when the books are closed for dividends, when stock- 
holders meetings are held, and at such other times as may be requested. 

In order to perform these duties properly, it is necessary that the 
Transfer Agent be thoroughly familiar with the practices relating to the 
transfer of stock and the laws and court decisions upon the subject. For 
detailed information in regard to the issue and transfer of certificates 
of stock, the reader is referred to Chapter XVI of this work. In a 
booklet written by Mr. Frederick Vierling, Vice-President and Trust 
Officer of the Mississippi Valley Trust Company, of St. Louis, he has 
very aptly summed up the general rules for the issue of certificates of 
stock as follows: 

“(1) To a man, issue in his name, giving his first name in full and not 
merely his initial. 

(2) To two or more persons, issue in their full names, unless a firm. 

(3) To a woman, issue in her name, giving her first name in full—and 
make record as to whether she is married or unmarried—the issue to a 
married woman to be in her own name and not that of her husband, as 
Evelyn M. Blank, not Mrs. Frederick Blank. 
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(4) To a co-partnership, issue in firm name. 

(5) To a corporation, issue in corporate name, first requiring proof 
that corporation is authorized to hold shares in issuing company. 

(6) Do not issue to any sole or joint fiduciaries acting under order of 
court, unless they first produce certified copy of order of court showing 
their authority to take and hold shares. 

(7) Do not issue to any sole or joint fiduciaries acting under written 
instrument, unless they first produce the instrument or a certified copy, 
and unless under the instrument or the law relating to such trusts they 
have authority to take and hold the shares—if a recorded instrument, 
keep reference to record, and if not recorded, require certified copy for 
files. 

(8) Do not issue to a fiduciary or to fiduciaries merely as such, as 
A. B., Trustee, but issue to an authorized sole fiduciary or to joint 
fiduciaries in their names in full, followed by full designation of their 
trusts, as A. B., Administrator of estate of C. D., deceased, A. B. Exec- 
utor under will of C. D., deceased; A. B., Guardian of C. D., a minor; 
A. B., Trustee for C. D., under will of E. F., deceased; A. B., Trustee for 
C. D., under indenture of trust with him dated June 15, 1917; A. B., 
Agent for C. D., under agency agreement with him dated June 15, 1917. 

(9) No certificate should be issued to any fiduciary, unless appointed 
by order of court or in writing.” 

In the same booklet, Mr. Vierling briefly gives the general rules for 
transfers of certificates of stock as follows: 

“(1) Require surrender for cancellation of outstanding certificate repre- 
senting shares to be transferred. 

(2) Require execution of assignment and power of attorney on back 
of certificate to be transferred or have properly executed form attached, 
the signature or signatures to be in the exact name or names as written 
on face of certificate, and must be by the principals themselves or by 
their legal representatives formally appointed by order of court or in 
writing. 

(3) If signature to assignment is not known, require same to be acknowl- 
edged before a notary public, or better still, have it guaranteed by some 
responsible person or persons who are known. 

(4) Require assignment of certificate issued to a firm to be executed 
in the name of the firm by a general partner. 

(5) Require assignment of certificate by a corporation to be executed 
by its president or a vice-president under corporate seal, attested by 
its secretary or assistant secretary, and accompanied by a certified 
copy of by-laws showing authority of officers or certified copy of reso- 
lution of its directors authorizing the officers named to assign certificates. 

(6) Where there are joint fiduciaries, require all of the acting fidu- 
ciaries to join in the assignment. 

(7) Where assignment of certificate is by a fiduciary or fiduciaries 
acting under order of court, require certified copy of order of court 
giving authority to make transfer. 
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(8) Where assignment of certificate is by a fiduciary or fiduciaries 
acting under written instrument, require production of instrument and 
examine carefully and see if authority to make transfer is clearly given, 
and if not require in addition order of court authorizing the transfer 
and place certified copy on file—if the instrument is recorded, keep 
reference to record and if not recorded require certified copy for files. 

(9) Require proof that any fiduciary making an assignment of a 
certificate is at the time still acting as such fiduciary. 

(10) Transfers by fiduciaries to themselves should not be allowed, 
unless at the time they are sole beneficiaries of the trust and the trust is 
terminated, or unless specifically authorized by order of court or terms 
of instrument creating the trust.” 

Before entering upon the performance of its duties as Transfer Agent, 
the trust company, of course, must be furnished a supply of blank stock 
certificates of the issuing corporation. These are usually furnished it 
properly signed by the officers of the company, with its seal attached, 
so that all the transfer agent has to do, after passing on the transfer, 
is to fill in the name of the new owner, the date, and number of shares, 
and sign the transfer agent’s certificate. This certificate generally ap- 
pears on one side of the face of the certificate, and reads as follows: 
“Countersigned : 

The Modern Trust Company, Transfer Agent, 


Trust Officer.”’ 
(To be continued) 


EFFECT OF NATIONAL BANK ACT ON SALE OF 
BONDS. 


The following circular has been issued by the Comptroller of the 
Currency: 

“This office has received inquiries as to whether the provisions of 
Section 5200 of the Revised Statutes, limiting the liabilities to a national 
bank of any person, firm or corporation for money borrowed, to a sum 
not exceeding ten per cent. of the bank’s capital and surplus, would 
prevent a national bank from selling United States bonds owned and 
acquired in good faith by it to a customer and accepting the purchase 
price from such customer partly in cash and partly in the notes of the 
customer secured by the bonds purchased, if the notes so given should 
aggregate more than the ten per cent. limitation above referred to. 

“‘Such a transaction would not be construed by this office as involving 
the borrowing of money from the national bank. The notes here ac- 
cepted as part of the purchase price are evidence of the agreement on 
the part of the purchaser to pay at a future date the balance of the 
purchase money of the bonds in accordance with the agreement of sale, 
and are not, therefore, subject to the limitation imposed by Section 5200. 

“In order, however, that the National Bank Examiners finding such 
notes in a bank may be fully advised of the nature of the transaction, 
it is desirable that the notes should show on their face that they represent 
part of the purchase price of the bonds, or there should be some form of 
collateral agreement filed with the bank showing the true nature of the 
transaction.”’ 





EXERCISE OF TRUST COMPANY POWERS BY 
NATIONAL BANKS UPHELD. 


The Supreme Court of the United States, on June 11th, handed down 
a decision in the case of First National Bank of Bay City, Michigan v. 
Grant Fellows, Attorney General of the State of Michigan, on the Re- 
lation of Union Trust Company, reversing the Supreme Court of Michi- 
gan and upholding the constitutionality of section 11 K of the Federal 
Reserve Act. This section authorizes the Federal Reserve Board ‘“‘to 
grant by special permit to national banks applying therefore, when not in 
contravention of State or Local law, the right to act as trustee, executor, 
administrator, or registrar of stocks and bonds under such rules and 
regulations as the said board may prescribe.” 

The following is the opinion of the court which was delivered by Chief 
Justice White. 

We are of the opinion that the procedure resorted to was appropriate 
and that the state court was competent to administer relief, but we 
postpone stating our reasons on the subject until the merits have been 
passed upon. 

The court below held that an act of Congress conferring on National 
banks additional powers was in excess of the authority of Congress and 
was hence repugnant to the Constitution. The correctness of this con- 
clusion is in substance the sole question for decision on the merits. 

Although the powers given were new, the principles involved in the 
right to confer them were long since considered and defined in adjudged 
cases. We shall first consider the leading of such cases and then, after 
stating this case, determine whether they are controlling, causing the 
subject not to be open for original consideration. 

In McCulloch v. Maryland, 4 Wheaton 316, the bank had been in- 
corporated by Congress with powers to transact business of both a govern- 
mental and of a private character. The question which was decided 
was the authority of Congress to grant such charter. Without under- 
taking to restate the opinion of Mr. Chief Justice Marshall, it suffices 
for the purpose of the matter now before us to say that it was held that 
although Congress was not expressly given the power to confer the 
charter, authority to do so was to be implied as appropriate to carry 
out the powers expressly given. In reaching this conclusion it was 
further decided that to recognize the existence of the im- 
plied power was not at all in conflict with Article 1, section 8, clause 
18 of the Constitution, providing that Congress should have power 
‘*To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers,”’ since that provision did not confine the 
implied authority to things which were indispensably necessary, but on 
the contrary gave legislative power to adopt every appropriate means to 
give effect to the powers expressly given. In terms it was pointed 
out that this broad authority was not stereotyped as of any 
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particular time but endured, thus furnishing a perpetual and living 
sanction to the legislative authority within the limits of a just discretion 
enabling it to take into consideration the changing wants and demands 
of society and to adopt provisions appropriate to meet every situation 
which it was deemed required to be provided for. In fact the rulings 
which we have stated were all summed up in the following passage 
which ever since has been one of the principal tests by which to deter- 
mine the scope of the implied power of Congress over subjects com- 
mited to its legislative authority: 

“We admit, as all must admit, that the powers of the government 
are limited, and that its limits are not to be transcended. But we 
think the sound construction of the Constitution must allow to the 
National Legislature that discretion, with respect to the means by 
which the powers it confers are to be carried into execution, which will 
enable that body to perform the high duties assigned to it, in the manner 
most beneficial to the people. Let the end be legitimate, let it be within 
the scope of the Constitution, and all means which are appropriate, 
which are plainly adapted to that end, which are not prohibited, but 
consistent with the letter and spirit of the Constitution, are constitu- 
tional.” p. 421. 

In Osborn v. Bank, 9 Wheaton 738, where substantially the subject 
was presented in the same form in which it had been passed upon in 
McCulloch v. Maryland, yielding to the request of counsel, the whole 
subject was reexamined and the previous doctrines restated and upheld. 
Considering more fully, however, the question of the possession by the 
corporation of private powers associated with its public authority and 
meeting the contention that the two were separable and the one, the 
public power, should be treated as within and the other, the private, 
as without the implied power of Congress, it was expressly held that 
the authority of Congress was to be ascertained by considering the bank 
as an entity possessing the rights and powers conferred upon it and that 
the lawful power to create the bank and give it the attributes which 
were deemed essential could not be rendered unavailing by detaching 
particular powers and considering them isolatedly and thus destroy the 
efficacy of the bank as a National instrument. The ruling in effect 
was that although a particular character of business might not be when 
isolatedly considered within the implied power of Congress, if such 
business was appropriate or relevant to the banking business the implied 
power was to be tested by the right to create the bank and the authority 
to attach to it that which was relevant in the judgment of Congress to 
make the business of the bank successful. It was said: ‘Congress was 
of opinion that these faculties were necessary, to enable the bank to 
perform the services which are exacted from it, and for which it was 
created. This was certainly a question proper for the consideration of 
the National Legislature.” p. 864. 

As the doctrines thus announced have been reiterated in a multitude 
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of judicial decisions and have been undeviatingly applied in legislative, 
and enforced in administrative action, we come at once to state the case 
before us to see whether such doctrines dispose without more as a mere 
question of authority of the subject under consideration. 

Section 11(k) of the Act of Congress approved December 23, 1913, 
establishing the Federal Reserve Board (38 Stat. 251, 252, c. 6), gives 
to that Board authority ‘“To grant by special permit to National banks 
applying therefor, when not in contravention of state or local law, the 
right to act as trustee, executor, administrator, or registrar of stocks and 
bonds under such rules and regulations as the said Board may prescribe.”’ 

The first National Bank of Bay City having obtained the certificate 
required began the exercise of the powers stated. Thereupon certain 
trust companies which under the laws of Michigan had the authority 
to do the same character of business petitioned the Attorney General 
of the state to test the right of the National bank to use the functions 
on the ground that its doing so was contrary to the laws of the State of 
Michigan and that the action of the Federal Reserve Board purporting 
to give authority was in contravention of the Constitution of the United 
States. The Attorney General then, on the relation of the trust com- 
panies, commenced in the Supreme Court of the state a proceeding in 
the nature of quo warranto to test the right of the corporation to exercise 
the functions. The bank in defense fully stated its Federal charter, 
the rights given by the Act of Congress and the action of the Federal 
Reserve Board taken thereunder. The Attorney General demurred to 
this defense, first, because Congress had no power to confer the authority 
which was called in question; second, because if it had the power, it 
was without right to delegate to the Reserve Board the determination 
of when it should be used; and third, because the exercise of the powers 
was in contravention of the laws and authority of the state and the 
Reserve Board therefore under the act had no power to grant the cer- 
tificate. 

The case was heard by the full court. In an opinion of one judge 
which, it would seem, was written before the opinion of the court was 
prepared, it was elaborately reasoned that the exercise by a National 
bank of the functions enumerated in the section of the Act of Congress 
under consideration would be contrary to the laws of the state and there- 
fore the Reserve Board under the terms of the Act of Congress had no 
power to authorize their exertion. The opinion of the court, however, 
fully examining the grounds thus stated and disagreeing with them, 
expressly decided that corporations were authorized by the state law to 
perform the functions in question and that the mere fact that National 
banks were Federal corporations did not render them unfit to assume 
and perform such duties under the state law because the mere difference 
existing between the general administrative rules governing National 
banks and state corporations afforded no ground for saying that it would 
be contrary to state law for National banks to exert the powers under 
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consideration. The authority conferred by the Act of Congress and 
the rights arising from the certificate from such point of view were 
therefore upheld. Looking at the subject, however, from a considera- 
tion of the legislative power of Congress in the light of the decisions in 
McCulloch v. Maryland and Osborn v. Bank and recognizing that it 
had been settled beyond dispute that Congress had power to organize 
banks and endow them with functions both of a public and private charac- 
ter, and in the assumed further light of the rule that every reasonable 
intendment must be indulged in favor of the constitutionality of a legis- 
lative power exercised, it was yet decided that Congress had no authority 
to confer the powers embraced in the section of the act under consid- 
eration and hence that the section was void. The court following its 
reference to McCulloch v. Maryland and Osborn v. Bank and to pas- 
sages in the opinions in those cases upholding the rightful possession by 
the bank of both public functions and private banking attributes, 
stated the grounds which led it to conclude that the rulings in the de- 
cided cases were distinguishable and therefore not controlling. It said: 

“But in the reasoning of the judges, in the opinions to which I have 
referred, I find, I think a conclusive argument supporting the propo- 
sition that Congress has exceeded its constitutional powers in granting 
to banks the right to act as trustees, executors and administrators. If 
for mere profit it can clothe this agency with the powers enumerated, 
it can give it the rights of a trading corporation, or a transportation 
company, or both. There is, as Judge Marshall points out, a natural 
connection between the business of banking and the carrying on of 
Federal fiscal operations. There is none, apparently, between such 
operations and the business of settling estates, or acting as the trustee 
of bondholders. This being so, there is in the legislation a direct in- 
vasion of the sovereignty of the state which controls not only the devo- 
lution of estates of deceased persons and the conducting of private 
business within the state, but as well the creation of corporations and 
the qualifications and duties of such as may engage in the business of acting 
as trustees, executors and administrators. Such an invasion I think the 
court may declare and may prevent by its order operating upon the 
offending agency.”’ 

But we are of opinion that the doctrine thus announced not only was 
wholly inadequate to distinguish the case before us from the rulings in 
McCulloch v. Maryland and Osborn v. Bank, but on the contrary di- 
rectly conflicted with what was decided in those cases, that is to say, 
disregarded their authority so as to cause it to be our duty to reverse for 
the following reasons: 

1. Because the opinion of the court instead of testing the existence 
of the implied power to grant the particular functions in question by 
considering the bank as created by Congress as an entity with all the 
functions and attributes conferred upon it, rested the determination as 
to such power upon a separation of the particular functions from the 
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other attributes and functions of the bank and ascertained the existence 
of the implied authority to confer them by considering them as segre- 
gated, that is, by disregarding their relation to the bank as component 
parts of its operations,—a doctrine which, as we have seen, was in the 
most express terms held to be unsound in both of the cases. 

2. Because while in the premise to the reasoning the right of Congress 
was fully recognized to exercise its legislative judgment as to the necessity 
for creating the bank including the scope and character of the public 
and private powers which should be given to it, in application the 
discretion of Congress was disregarded or set aside by exercising judicial 
discretion for the purpose of determining whether it was relevant or 
appropriate to give the bank the particular functions in question. 

3. Because even under this mistaken view the conclusion that there 
was no ground for implying the power in Congress was erroneous because 
it was based on a mistaken standard, since for the purpose of testing 
how far the functions in question which were conferred by the Act of 
Congress to the bank were relevant to its business or had any relation to 
discrimination by state legislation against banks created by Congress it 
considered not the actual situation, that is, the condition of the state 
legislation, but an imaginary or non-existing condition, that is, the as- 
sumption that so far as the state power was concerned the particular 
functions were in the state enjoyed only by individuals or corporations 
not coming at all, actually or potentially, in competition with National 
banks. And the far-reaching effect of this error becomes manifest 
when it is borne in mind that plainly the particular functions enumer- 
ated in the statute were conferred upon National banks because of the 
fact that they were enjoyed as the result of state legislation by state 

corporations, rivals in a greater or less degree of National banks. 

4. In view of the express ruling that the enjoyment of the powers in 
question by the National bank would not be in contravention of the 
state law, it follows that the reference of the court below to the state 
authority over the particular subjects which the statute deals with 
must have proceeded upon the erroneous assumption that because a 
particular function was subject to be regulated by the state law, there- 
fore Congress was without power to give a National bank the right to 
carry on such functions. But if this be what the statement signifies, 
the conflict between it and the rule settled in McCulloch v. Maryland 
and Osborn v. Bank, is manifest. What those cases established was 
that although a business was of a private nature and subject to state 
regulation, if it was of such a character as to cause it to be incidental to 
the successful discharge by a bank chartered by Congress of its public 
functions, it was competent for Congress to give the bank the power to 
exercise such private business in co-operation with or as part of its 
public authority. Manifestly this excluded the power of the state in 
such case, although it might possess in a general sense authority to 
tégulate such business, to use that authority to prohibit such business 
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from being united by Congress with the banking function, since to do 
so would be but the exertion of state authority to prohibit Congress 
from exerting a power which under the Constitution it had a right to 
exercise. From this it must also follow that even although a business 
be of such a character that it is not inherently considered susceptible of 
being included by Congressin the powers conferred on National banks, 
that rule would cease to apply if by state law state banking corporations, 
trust companies, or others which by reason of their business are rivals 
or quasi-rivals of National banks are permitted to carry on such business. 
This must be since the state may not by legislation create a condition 
as to a particular business which would bring about actual or potential 
competition with the business of National banks and at the same time 
deny the power of Congress to meet such created condition by legislation 
appropriate to avoid the injury which otherwise would be suffered by 
the National agency. Of course as the general subject to regulating the 
character of business just referred to is peculiarly within state adminis- 
trative control, state regulations for the conduct of such business, if not 
discriminatory or so unreasonable as to justify the conclusion that they 
necessarily would so operate, would be controlling upon banks chartered 
by Congress when they came in virtue of authority conferred upon them 
by Congress to exert such particular powers. And these considerations 
clearly were in the legislative mind when it enacted the statute in ques- 
tion. This result would seem to be plain when it is observed (a) that 
the statute authorizes the exertion of the particular functions by Na- 
tional banks when not in contravention of the state law, that is, where 
the right to perform them is expressly given by the state law or what is 
equivalent is deducible from the state law because that law has given 
the functions to state banks or corporations whose business in a greater 
or less degree rivals that of National banks, thus engendering from the 
state law itself an implication of authority in Congress to do as to National 
banks that which the state law has done as to other corporations; and 
(b) that the statute subjects the right to exert the particular functions 
which it confers on National banks to the administrative authority of the 
Reserve Board, giving besides to that Board power to adopt rules regu- 
lating the exercise of the functions conferred, thus affording the means 
of co-ordinating the functions when permitted to be discharged by Na- 
tional banks with the reasonable and non-discriminating provisions of 
state law regulating their exercise as to state corporations—the whole 
to the end that harmony and the concordant exercise of the National 
and state power might result. 

Before passing to the question of procedure we think it necessary to 
do no more than say that a contention which was pressed in argument 
and which it may be was indirectly referred to in the opinion of the 
court below that the authority given by the section to the Reserve Board 
was void because conferring legislative power on that Board, is so plainly 
adversely disposed of by many previous adjudications as to cause it to 
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be necessary only to refer to them. Field v. Clark, 143 U. S., 649; 
Buttfield v. Stranahan, 192 U. S. 470; United States v. Grimaud, 220 
U. S. 506; Monongahela Bridge Company v. United States, 216 U. S. 
177; Intermountain Rate Cases, 234 U. S. 476. 

The question of the competency of the procedure and the right to 
administer the remedy sought, then remains. It involves a challenge 
of the right of the State Attorney General to resort in a state court to 
proceedings in the nature of quo warranto to test the power of the cor- 
poration to exert the particular functions given by the act of Congress 
because they were inherently Federal in character, enjoyed by a Federal 
corporation and susceptible only of being directly tested in a Federal 
court. Support for the challenge in argument is rested upon Ableman 
v. Booth, 21 Howard 506; Tarble’s Case, 13 Wallace 397; Van Reed v. 
People’s National Bank, 198 U. S. 554, 557; State ex rel. Wilcox v. 
Curtis, 32 Connecticut 374. But without inquiring into the merits of 
the doctrine upon which the proposition rests we think when the con- 
tention is tested by a consideration of the subject matter of this par- 
ticular controversy it cannot be sustained. In other words, we are of 
opinion that as the particular functions in question by the express 
terms of the act of Congress were given only “when not in contravention 
of state or local law,” the state court was, if not expressly, at least 
impliedly authorized by Congress to consider and pass upon the ques- 
tion whether the particular power was or was not in contravention of 
the state law, and we place our conclusion on that ground. We find no 
ambiguity in the text, but if it be that ambiguity is latent in the pro- 
vision, a consideration of its purpose would dispel doubt especially in 
view of the interpretation which we have given the statute and the 
contrast between the clause governing the subject by the state law and 
the provision conferring administrative power on the Reserve Board. 
The nature of the subject dealt with adds cogency to this view since 
that subject involves the action of state courts of probate in a universal 
sense, implying from its very nature the duty of such courts to pass 
upon the question and the power of the court below within the limits of 
state jurisdiction to settle so far as the state was concerned the question 
for all such courts by one suit, thus avoiding the confusion which might 
arise in the entire system of state probate proceedings and the very 
serious injury to many classes of society which also might be occasioned. 
And our conclusion on this subject is fortified by the terms of section 57, 
c. 106, 13 Stat. 116, making controversies concerning National banks 
cognizable in state courts because of their intimate relation to many 
state laws and regulations, although without the grant of the act of 
Congress such controversies would have been Federal in character. 

As it follows from what we have said that the court below erred in 
declaring the section of the act of Congress to be unconstitutional, the 
judgment must be reversed and the case remanded for further proceed- 
ings not inconsistent with this opinion. 
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CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
yaetstina relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


CHECKS FOR LESS THAN ONE DOLLAR. 
NEw JERSEY, Mar. 24. 1917 
Editor, Banking Law Journal, 

Dear Srtrk:—Kindly give me what information you can regarding issuing of 
checks for less than $1.00 in amount. Is it true that there is a law or laws against 
same. Thanking you, I am, 

Yours truly, SUBSCRIBER. 


Answer:—There is no statute, of which we are aware, which prohibits 
the issuance of a bank check for less than one dollar. The only pro- 
vision that suggests any such prohibition is section 178 of the Federal 
Penal Code (section 3583 of the U. S. Revised Statutes). This section 
provides as follows: 

“No person shall make, issue, circulate or pay out any note, check, 
memorandum, token or other obligation for a less sum than one dollar, 
intended to circulate as money. or to be received or used in lieu of law- 
ful money of the United States; and every person so offending shall be 
fined not more than five hundred dollars, or imprisoned not more than 
six months or both.” 

There have been very few decisions construing this statute and those 
which have been made, for the most part, involve commercial estab- 
lishments issuing checks or tickets good for a certain amount in mer- 
chandise. 

Under the act of Congress, approved July 17, 1862 (12 Stat. 592) 
which is similar in its wording to §178 of the Penal Code, above quoted, 
a person was indicted for circulating obligations in the following form: 
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“The Bangor Furnace Company will pay the bearer, on demand, 
fifty cents, in goods, at their store, in Bangor, Mich.” 

It was held that the statute was inapplicable since the obligations 
were payable in goods and not in money United States v. Van Auken, 
96 U.S. 366. 

In United States v. Monongahela Bridge Co., Fed. Cas. No. 15, 796, 
it was held that the statute did not apply to toll tickets issued by a 
bridge company and acceptable as toll for passage over the bridge. In 
this case it was said that the tickets had no resemblance ‘“‘to the coin 
the United States, nor to the postage currency, the free and untram- 
melled circulation of which it was the design of the act to advance and 
protect.’ This quotation indicates that it was never the intention or 
purpose of this enactment to interfere with the issuance of ordinary 
bank checks in the usual course of business. 

Presumably, if a person should issue a number of tickets or instru- 
ments, payable in money, for amounts less than one dollar, with the 
intention that they should pass from hand to hand as currency, his act 
would come within the meaning of the statute. Such an instrument, 
however, would be very different from a bank check, which the law 
requires to be presented promptly for payment and which is not intended 
to circulate as money, but is merely a draft calling for the payment of 
‘ money and delivered in payment of a debt. 

The fact that the section of the Penal Code, above quoted, comes 
under Chapter 7 of the United States Criminal Code, entitled “Offenses 
against the Coinage, Currency, etc.,”’ is a further indication that it has 
no bearing upon the issuance of ordinary bank checks. 


FORM OF JOINT ACCOUNT AGREEMENT. 

We have received the following letter, from Mr. A. M. Johnston 
cashier of the Old Freeport Bank of Freeport, Pa., enclosing a form of 
card to be used in connection with joint accounts, which we are pleased 
to publish because of the interest displayed by many of our readers in 
connection with questions concerning accounts of this kind. 

FREEPORT, Pa, May Ist, 1917. 








Editor, Banking Law Journal, 

DEAR Sir:—Noticing a request in a recent number of the BANKING LAW JOURNAL 
from a “blank’’ Cashier of a Bank in Minnesota for the best practice and form of 
certificate for handling JOINT accounts, beg to enclose herewith the form we use 
on the back of our signature cards, where it is readily accessible, both for use 
when opening an account, or for reference later. 

This form we referred to you some years ago and your Attorney approved it, and 
we use it very frequently. You will notice that it covers an account already on the 
books or a new account,—and this we find best, as most requests for a “joint ac- 
count’” come from those who have accounts, and desire to adjust these old ac- 
counts to the conditions mentioned. When this “joint card” is properly signed 
and witnessed by both parties, we then note on the bank book “payable to self or 
wife”’ etc. 

If you will forward this card to the Cashier who made the request of you for 
this information, or refer him to us, we will be glad to go further into detail. 

Yours very truly, A. M. JOHNSON, CASHIER. 
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We, the undersigned, do hereby agree with the Freeport Bank of 
Freeport Pa., that a certain account opened with or standing on the books 
ee ee ee aceasta oanemenneeatncanraieneimceiees 
be, and is hereby made payable to either or the survivor of us, and we do 
further agree with said bank and with each other that we have been, are 
and will be joint-tenants in the ownership of all monies already deposited, 
or hereafter to be deposited in said account, together with accrued or 
accruing interest thereon, and it is further agreed that any, all or the 
survivor of us, may at any and all times draw and receive from the said 
bank, the whole or any part of said monies, and that each of us, or the sur- 
vivor is hereby authorized and empowered to sign, any or all of said 
names, as required by said Bank, to any receipt, check or other voucher 
for the monies so drawn. 

Witness our hands and seals this................ day of 19 


ER LI OTE mas 


CC tS ee 


[Reverse Side.] 
AUTHORIZED SIGNATURE OF 





PARTNERSHIP ACCOUNT. 
GeorGia, May 7th, 1917. 
Editor Banking Law Journal, 

DEAR S1rR:—Will you kindly give us the following information in your next issue. 

Two members of a partnership firm, namely A and B, both parties having 
authority to write and sign firm checks. Can A without authority from B write 
a check for the balance amount in the bank, which is eighty dollars, ($80.00), 
making the check payable to A, signed, A and B, by A and endorsed by A? A 
asking that this amount eighty dollars be placed to his individual credit, which is 
done. 

Then B comes in and demands his half of the firm’s balance, which is forty dol- 
lars, ($40.00). Would the bank be held liable if they payed this amount to B 
without authority from A? Debiting this amount to A’s individual account. 

Yours very truly, Asst. CASHIER. 
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Answer :—A bank should not permit a partner to deposit what a bank 
knows to be partnership funds in his own individual account. It does 
not necessarily follow that the bank would subject itself to any liability 
in so acting. It might happen that the partner, making such a deposit, 
was properly authorized by the other member of the firm to use the 
funds of the firm in this manner. And it might happen that no loss 
would be sustained by the firm as a result of its money being deposited 
in the individual name of one partner. The bank, however, is put upon 
notice by the irregularity of the transaction and would be held liable 
in the event that the money was appropriated by the partner making 
the deposit to his own use. 

It has been held in many cases that a bank may with safety permit 
an agent, or other person occupying a fiduciary position, to deposit in 
his own account checks payable to him as such agent or fiduciary and 
that the bank is not responsible in the event of misappropriation by the 
agent, unless it had notice that the agent so devoted the funds to his 
individual benefit. In the case here presented however, the partner is 
transferring partnership funds to his individual account. On the face of 
it the transfer is not being made for the benefit of the firm and the bank 
is bound to take notice on such use of the firm’s funds is not within the 
ordinary scope of the powers of one of the members of the firm. 

The safe rule for banks to follow is to refuse in all cases to permit any 
person to deposit to his individual credit funds, which the bank knows 
he holds in some representative capacity. While, in some cases, the 
bank may escape liability, instances of this kind frequently lead to 
litigation. In the case outlined the bank should insist that the transfer 
be expressly authorized by both members of the firm. 

If, however, the bank has already made the transfer and dispute 
arises between the partners or a doubt arises in the bank as to the 
ownership of the deposit, it should make payment to no one, but should 
hold the money until the matter can be adjusted between the two mem- 
bers of the firm. 

LIABILITY OF NATIONAL BANK ON NOTES ISSUED AS 

STATE BANK. 


New York, March 15, 1917. 
Editor, Banking Law Journal, 

DEAR Sir:—Will you kindly inform us as to whether we are liable for re- 
demption of bills or notes of the old Jefferson County State Bank. The Jefferson 
County Bank was organized in 1816 and we have had presented for redemption 
a $10 note, issued by the Jefferson County Bank on Oct. Ist, 1851. 

As we understand, whenever any State bank has been converted into-a National 
Bank, the National Bank assumes the liability of the State Bank, but isn’t there 
some law which placed a time limit, allowing National Banks exempt from redeem- 
ing the old notes? We were organized as a National Bank in 1865. 

Thanking you to enlighten us on this subject, we remain. 

Yours very truly, CASHIER. 


Answer:—The fact that a state bank takes out a national charter 





INQUIRIES AND CORRESPONDENCE 447 


does not relieve it from liability on its outstanding circulation, nor is 
there any statute of limitation running against such liability. 

A situation very similar to the one outlined in the above inquiry is 
found in the case of Metropolitan National Bank v. Claggett, 141 U. S. 
520, affirming 125 N. Y. 729, decided in 1891. This was an action by 
an administrator against the Metropolitan National Bank of New York 
on 84 bank bills aggregating $12,300, issued between 1858 and 1861 
while the bank was a state institution, transacting business under the 
name of Metropolitan Bank. The bank took out its national charter 
on March 14, 1865. 

The defense was that the bank was protected by the Laws of N. Y., 
1859, ch. 236, p. 503, which provided that whenever any state bank 
should give notice of its intention to “close out the business of banking”’ 
and takes certain other steps required by the statute, its circulating notes 
which should not be presented within six years after the publication of 
a printed notice should cease to be a lien or charge against the bank or 
its assets. It was held that this statute had no application to the case 
where a state bank becomes a national bank for the reason that “the 
change or conversion of the Metropolitan Bank into the Metropolitan 
National Bank did not ‘close out its business of banking’ nor destroy 
its identity or its corporate existence, but simply resulted in a continua- 
tion of the same body with the same officers and stockholders, the same 
property, assets, and banking business under a changed jurisdiction.” 

This view is further brought out by section 137 of the New York 
Banking Law dealing with the change from a state to a national bank, 
which provides as follows. 

“Such change from a state to a national bank shall not release any 
such bank from its obligations to pay and discharge all the liabilities 
created by law or incurred by it before becoming a national banking 
association, or any tax imposd by the laws of this state up to the date 
of its becoming such national banking association in proportion to the 
time which has elapsed since the next preceding payment therefor, or 
any assessment, penalty or forfeiture imposed or incurred under the 
law of this state up to the date of its becoming a national banking 
association.”’ 





NEW YORK BANKING LAW AMENDMENTS. 


Sections 3, 112 and 197 of the New York Banking Law, specifying 
the reserves required to be maintained by banks and trust companies, 
have been amended to read as follows, the amendments taking effect 
May 21, 1917. 

§ 3. Definitions of terms used in chapter. Reserves on hand. The 
term, “reserves on hand,” when used in this chapter, means the reserves 
against deposits kept in the vault of any individual or corporation, or 
deposited with a federal reserve bank, pursuant to the provisions of 
this chapter. 

§ 112. Reserves against deposits. Every bank shall maintain total 
reserves against its aggregate demand deposits, as follows: 

1. Eighteen per centum of such deposits if such bank has an office 
in a borough having a population of two millions or over; and at least 
twelve per centum of such deposits shall be maintained as reserves on 
hand, except as otherwise provided in this section. 


2. Fifteen per centum of such deposits, if such bank is located in a 
borough having a population of one million or over and less than two 
millions, and has not an office in a borough specified in subdivision one 
of this section; and at least ten per centum of such deposits shali be 
maintained as reserves on hand. 


3. Twelve per centum of such deposits if such bank is located else- 
where in the state; and at least four per centum of such deposits shall 
be maintained as reserves on hand. 


Any part of the reserves on hand in excess of four per centum of 
such deposits may be déposited, subject to call, with a federal reserve 
bank in the district in which such bank is located and the reserves on 
hand not so deposited shall consist of gold, gold bullion, gold coin, United 
gold certificates, United States notes or any form of currency authorized 
by the laws of the United States. 


If any bank shall have become a member of a federal reserve bank, 
it may maintain as reserves on deposit with such federal reserve bank 
such portion of its total reserves as shall be required of members of 
such federal reserve bank; and if such bank has an office in a borough 
having a population of two millions or over, the remainder of its total 
reserves shall be carried as reserves on hand. 

If any bank shall fail to maintain its total reserves in the manner 
authorized by this section, it shall be liable to, and shall pay the assess- 
ment or assessments provided for in section thirty of this chapter. 
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§ 197. Reserves against deposits. Every trust company shall 
maintain total reserves against aggregate demand deposits, as follows: 


1. Fifteen per centum of such deposits if such trust company has an 
office in a borough having a population of two millions or over; and at 
least ten per centum of such deposits shall be maintained as reserves on 
hand. 


2. Thirteen per centum of such deposits, if such trust company is 
located in a borough having a population of one million or over and less 
than two millions, and has not an office in a borough specified in sub- 
division one of this section; and at least eight per centum of such deposits 
shall be maintained as reserves on hand. 


3. Ten per centum of such deposits, if such trust company is located 
elsewhere in the state. Trust companies located in cities of the first 
and second class but not falling within subdivisions one or two of this 
section, shall maintain at least four per centum of such deposits as re- 
serves on hand; and trust companies located in cities of the third class 
and in incorporated and unincorporated villages, shall maintain at least 
three per centum of such deposits as reserves on hand. 

Any part of the reserves on hand in excess of three per centum of such 
deposits may be deposited, subject to call, with a federal reserve bank 
in the district in which such trust company is located and the reserves 
on hand not so deposited shall consist of gold, gold bullion, gold coin, 
United States gold certificates, United States notes or any form of cur- 
rency authorized by the laws of the United States. 

If any trust company shall have become a member of a federal reserve 
bank, it may maintain as reserves on deposit with such federal reserve 
bank such portion of its total reserves as shall be required of members 
of such federal reserve bank. 


If any trust company shall fail to maintain its total reserves in the 
manner authorized by this section, it shall be liable to, and shall pay 
the assessment or assessments provided for in section thirty of this 
chapter. 


CORN EXCHANGE BANK TO OPEN NEW BRANCH. 


The Corn Exchange Bank, of New York City has decided to add still 
another to its many existing branches. The new branch will be at 52nd 
and Park Avenue, in the Racquet Club Building, now in the course of 
construction. When this branch is established the Corn Exchange will 
be operating thirty-nine branches. 
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JOINT STOCK OWNERSHIP PLAN OF IRVING NATIONAL AND 
BROADWAY TRUST COMPANY. 


A plan has been definitely approved by the directors and large stockholders of 
the Irving National Bank and the Broadway Trust Company, both of New York 
City, under which these two institutions will hereafter be united in a joint stock 
ownership arrangement. It has been announced that the plan has been approved 
by a sufficient number of the stockholders to insure its being carried through. 
Under the plan as outlined the stockholders of each institution will become owners 
of stock in both of the banks, in a proportion based upon the relative capitaliza- 
tion of the two institutions. 

The plan provides for the exchange of stock of both institutions for certificates, 
which are to be deposited with the Central Trust Company. The last named con- 
cern will issue its deposit receipts for Irving and Broadway stock jointly and these 
receipts are to be negotiable. When the final adjustment is made each present 
stockholder of each concern will hold Central Trust receipts representing an in- 
terest in the two institutions on the ratios of three Irving Bank shares to one 
Broadway Trust share. In order to provide for this ratio the Irving will increase 
its capital stock from $4,000,000 to $4,500,000. The $500,000 new stock will be 
issued shortly at $150 a share. 

The purpose of this plan is to bring together the special fields and services of 
the national bank and the trust company in such a manner as to offer the combined 
facilities most advantageously to both customers and stockholders. In this way, 
it will be possible to secure the benefits of a broader scope of banking than is al- 
lowed to a national bank under the bank laws, and to provide ample and adequate 
facilities to meet all the banking requirements of the friends of both institutions. 

For some time a number of the stockholders of the Irving also have held stock 
in the Broadway Trust Company. Under the new arrangements, in which all 
stockholders of both institutions can participate, the harmonizing of the in- 
terests represented will be carried out more fully and more nearly to a logical 
conclusion than at present. 

Apart from the combination of stock indicated, both institutions will continue 
to operate separately and independently as far as administration and the interests 
of the public are concerned. The legal entities will remain as they are at present. 
The Irving and the Broadway will continue their present charters unaltered, and 
the management of each will remain unchanged. The customers of the two 
institutions may rest assured that there is nothing in the plan indicated which 
will in any way disturb their convenience, or which will affect their interests in 
any but a most helpful manner. 

The joint arrangement will give the institutions a combined capital and surplus 
of $11,430,000, and combined resources on the basis of their last published state- 
ments will be more than $156,000,000. 

Such joint ownership of a national bank and a trust company is neither new nor 
untried, having for many years operated to the great advantage of joint insti- 
tutions in Chicago and many other cities. The number of such joined institu- 
tions in this country exceeds 300. Some notable examples of joint ownership 
are: The first National Bank with the First Trust &. Savings bank, the Conti- 
nental & Commercial National Bank and Commercial Trust & Savings Bank, 
both in Chicago, and the First National Bank with the First Trust & Savings 
Company of Cleveland. 

The careers of these two institutions have been most interesting. Both started 
on a comparatively small scale and in simple surroundings, and both moved into 
the Woolworth Building at the time of its opening. The Irving, a few years ago, 
with limited resources, occupied comparatively modest quarters on the West 
Side. Now, with a capital and surplus exceeding $8,000,000—with resources 





RED CROSS CAMPAIGN 451 


which long ago have passed the $100,000,000 mark, and with spheres of influence 
developed in commercial centers throughout the world, it has grown to be one of 
the largest of American commercial banks. 

In 1907 it merged with the business of the New York National Exchange Bank; 
in 1912 it took over the business of the Mercantile National Bank, and in 1914 
took over the business of the National Nassau Bank. Lewis E. Pierson is the 
active chairman of the Irving’s board of directors. The president is Rollin P. 
Grant. 

The history of the Broadway Trust Company is scarcely less interesting. It 
was located and had its origin at Broadway and Eighth street. In 1908 when some 
of the Irving stockholders became interested in the Broadway’s welfare it merged 
with the business of the Flatbush Trust Company of Brooklyn, branches on Flat- 
bush and Linden avenues, and New Utrecht branch on New Utrecht avenue, 
Brooklyn. It later took over the Aetna National Bank, occupying the old quarters 
of the Irving National Bank, at West Broadway and Chambers, and still later, 
the Commercial National Bank of Long Island City, so that it now operates five 
branches, with its headquarters in the Woolworth Building. Its capital and sur- 
plus is $2,430,000, with resources exceeding $30,000,000. The president is Frederic 
G. Lee, who has been connected with the company since,its organization and 
president since 1909. 


RED CROSS CAMPAIGN FOR $100,000,000. 


The action of President Wilson in appointing the Red Cross War Council, with 
Mr. Henry P. Davison, of J. P. Morgan & Co., at its head, sets in motion the 
tremendous campaign for popular subscriptions to a fund which the Red Cross 
will use for supplying hospitals at the front, and also for carrying on relief work 
at home and in Europe on a scale perhaps greater than the world has ever seen. 

Other members of the Council appointed are: Charles D. Norton, G. M. P. 
Murphy, Cornelius N. Bliss, Jr., Edward N. Hurley, with William H. Taft, Chair- 
man, Eliot Wadsworth, Vice-Chairman of the Executive Committee, ex-officio 
members. 

The following excerpts from remarks made by Mr. Davison to delegates from 
American Red Cross Chapters, assembled in Washington, D. C., May 24 and 25, 
indicate the urgent need for raising the amount named immediately. 

“We ask for $100,000,000. It is a large sum of money, but, believe me, the 
people of this country are not only going to supply that one hundred million but 
a very great deal more! 

“Hundreds of American doctors and nurses are already at the front. A force 
of 12,000 American engineers will soon be rebuilding the railroads of France. 
Upwards of 25,000 American men are now on the battlefields of Europe, fighting as 
volunteers in the Allied armies; soon, 25,000 American regulars will be added to 
their number. All our National Guard is to be mobilized our regular Army is to 
be recruited to full strength, and 500,000 other men shortly to be called to the 
colors. Within a few months we should and will have in service an army of 
1,000,000 and a navy of 150,000 men. 

“These men must have of our best. To prepare against their needs in advance 
will be a stupendous task which the Red Cross must undertake. Doctors, nurses, 
ambulances, must be made ready. Vast quantities of hospital stores, linen band- 
ages and supplies of every kind must be prepared and at once. If we wait, it may 
be too late. When we ask our own sons and brothers to fight for our liberty 3,000 
miles from home in a country already sore and afflicted; surely we cannot do less 
than prepare to take care of them in their day of suffering. 
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“Gallant Canada from 8,000,000 population raised an army of 450,000 men. 
Eighty thousand are dead or injured, and Canada has raised in value $16,000,000 
for the Red Cross to relieve her sick and wounded. Her Red Cross, thus vitalized 
by the sacrifice of those at home, has been able to save thousands from death or 
misery. 

I think I have never been impressed with anything so much in my life as I 
have with the development in Great Britain, a country with a people less than 
half our own, which had a standing army of only two hundred and fifty thousand 
soldiers on the first day of August, 1914; and today with five million soldiers 
equipped and on the field. Have they stopped there? Not atall. They havea 
Red Cross activity in every nation of the world now engaged in battle on the other 
side—perfectly marvelous, Would not one be apt to think Great Britain has 
enough to do to take care of the seas and to raise an army of five million men, 
without thinking of sending her ambulances all through South Africa, into Egypt, 
into the Balkans, into Russia, as well as into France? But they have failed no- 
where—and this alongside of their wonderful military undertakings. 

“The needs of France cannot but stir the heart of every American. Tuber- 
culosis has become prevalent as a result of this trench war. And the disease is 
spreading. Here is a call not only to aid the brave and liberty-loving French 
people, but also to help make this afflicted country healthy for our own sons and 
brothers who are soon to be there in such great numbers. 

“As President Wilson has said: ‘But a small proportion of our people can have 
the opportunity to serve upon the actual field of battle, but all men, women and 
children alike may serve, and serve effectively.’ We must and will all immediately 
concentrate our energies and efforts and by contributing freely to this supreme 


cause, help win the war. 
———— 


NEW QUARTERS FOR BANKERS TRUST. 


The Astor Trust Office of the Bankers Trust Company of New York removed 
over the week-end of June 16 to its homelike and handsome new quarters in the 
Astor Trust Building, at the Southeast corner of Fifth Avenue and 42nd Street 
which has been called “the best banking corner in America.” 

The new banking room is reached from the street level through a classic granite 
portico with bronze doors and by a short flight of steps. The banking room has a 
mezzanine floor extending around it, supported by marble pillars which form an 
arcade. 

In the basement are the vaults of the Astor Safe Deposit Company, together 
with the locker rooms and archives. 

Glass and bronze grilles form enclosures on either side of the entrance, one a di- 
rectors’ room and the other a women’s department, with separate teller’s window, 





writing desks, etc. 

In the center of the room is the officers’ enclosure, surrounded only by alow 
marble rail, thus enabling customers to communicate readily with the officers. 
An atmosphere of intimacy is given this enclosure by the color treatment, furni- 
ture and rugs, and the whole is kept in harmony with the larger interior. 

The teller’s cages and various departments serving the public are enclosed by 
bronze screens which project slightly beyond the marble piers of the arcade. 
These screens are decorated with enlarged replicas of Greek and American coins. 

The mezzanine floor is occupied by the clerical force, which is in constant touch 
with the tellers’ cages and the officers by means of the latest communicating 
devices. 

A private elevator entered from both the banking room and the public hall of 
the building gives access to the safe deposit department. Steel coupon booths 
and a security counting-room are provided. 





ee 
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At a recent meeting of the 
board of directors of the Seaboard 


} National Bank of New York City 
} three noteworthy promotions 
f were made. W. K. Cleverley, 
who since 1913 has been cashier 
| 


of the bank, was made a vice- 
president. L. N. DeVausney. 
formerly one of the assistant 
cashiers, was also elected to the 
office of vice-president and H. W. 
Donovan, assistant cashier, was 
made cashier. 

Mr. Cleverley is a native of the 
City of New York and received 
his education in the public schools 
of that city. His first employ- 
ment upon leaving school was 
with the Importers & Traders Na- 
tional Bank, with which institu- 
tion he remained but a short time. 
In July. 1883, shortly after the 
organization of the Seaboard Na- 
tional, he became associated with 
that bank and held various cleri- 
cal positions with it until he was 


W. K. CLEVERLEY, Vice-President made chief clérk. Subsequently 
Seaboard National Bank 





he was appointed an assistant cashier and 
in July, 1913, became cashier, succeeding 
C. C. Thompson to that office. This posi- 
tion he occupied until his recent election to 
the office of vice-president. During the 
period of nearly four years, throughout 
which Mr. Cleverley acted as cashier, he 
has established for himself a reputation as 
a thorough and efficient banker. His pro- 

4, motion is due to his unceasing work and the 
exceptional ability which his work has 
disclosed. 

Mr. DeVausney entered the employ of 
the Seaboard National in September, 1897, 
in the capacity of messenger. He likewise 
has passed through various departments of 
the bank. For a number of years he held 
the position of loan clerk and in June, 1907, 
was appointed to an assistant cashiership. 
He continued in this position down until 
the time of his present promotion. Mr. De- 
Vausney is a native of Newark, New 
Jersey. 

Mr. Donovan comes from the West, 
having started his banking career with the 


ee walt 8S . » ; * L. N. DeVAUSNEY, Vice-President 
First National Bank of Little Falls, Minne donbeard Haticasl Banh 
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sota, with which bank he re- 
mained for a number of years. 
He left that institution to take 
the work of assistant secretary of 
the Northwest Colonization Com- 
pany of. St. Paul. Here he re- 
mained until 1903, in which year 
he associated himself with the 
Bankers Trust Company of New 
York City. While with the Bank- 
ers Trust he held various positions 
including that of assistant treas- 
urer, treasurer and manager of the 
real estate department. In Janu- 
ary of the present year he went 
with the Seaboard National as as- 
sistant cashier. 

The Seaboard National is a 
bank which has enjoyed a steady 
and substantial growth in its busi- 
ness. In its last report, submitted 
to the Comptroller of the Cur- 
rency on May Ist, it was able to 





H. W. DONOVAN, Cashier show that it had deposits amount- 
Seaboard National Bank ing to nearly $60,000,000. 


PENNSYLVANIA BANKERS CONVENTION. 

The.Pennsylvania Bankers Association held its twenty-third annual convention 
at the Bedford Springs Hotel, Bedford Springs, Pa. on the 7th and 8th of June. 
After the convention was called to order by the president, J. W. B. Bausman of 
Lancaster, the address of welcome was delivered by Hon. Thomas Balridge. He 
was responded to in behalf of the association by the vice-president, Lawrence E. 
Sands, president of the First-Second National Bank of Pittsburgh. 

In the annual address of the president Mr. Bausman said in part: “We can face 
the future with confidence. The very general wealth of our country, exhibited 
in individual and corporate resources and reserves, and the past and present 
prosperity of the great agricultural and working masses, together with the momen- 
tum acquired by American trade and industry should make it possible, if not 
easy, to surmount every passing obstacle that may arise and smooth the way for 
the continuance of a wholesome prosperity. Horrible as the war is and extensive 
as our participation in it may become, gigantic as is the National debt which we 
are assuming and burdensome the taxes which must be borne, our country is not 
likely to be devastated by invasion, and the spending within our borders of the 
seven billion dollars and future credits besides, while it will cause inflation in 
some industries and depression in others, will in the end create a National pros- 
perity of which we have never dreamed.” 

The next in order was the report of Secretary D. S. Kloss and the report 
of Treasurer Mattern. The latter report showed the finances of the association 
to be in a flourishing condition. 

The convention was then addressed by P. W. Goebel of Kansas City, Presi- 
dent of the American Bankers’ Association. In his speech he remarked 
that no state has ever given the American Bankers Association such valuable 
assistance as it has received from the Pennsylvania Association. 

The association was also fortunate in being able to listen to a former president 
of the American Bankers’ Association, William A. Law President, of the First 
National Bank of Philadelphia. 
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Mr. Law’s address was followed by three brief speeches by Grier Hersh, John 
H. Mason, vice-president of the Commercial Trust Company and Edward B. 
Robinette. Each of these gentlemen took up the matter of pushing the Liberty 
Loan. The speaker last mentioned was able to present a vivid picture of the 
meaning of the ioan by reason of his having been in Europe in November 1914. 
He went there for the purpose of seeing Mr. Herbert C. Hoover the present food 
administrator and tracing some $200,000 worth of food stuffs, which had been 
sent by the City of Philadelphia to the starving Belgians. While there Mr. 
Robinette spent some time with Mr. Hoover back of the German Lines in Belgium. 

The meeting of the American Bankers Association for the purpose of nomina- 
ting members of the executive council and other officers was held at the close of 
the morning session on the 7th. The meeting of thé trust company section was 
called to order by chairman Arthur V. Morton on the afternoon of the 7th at 2 
P.M. At this meeting John H. Mason read an address which had been prepared 
by H. Parker Willis, Secretary of the Federal Reserve Board on “Banking Func- 
tions of Trust Companies.’””’ Mr. Mason also discussed suggested amendments 
of the Federal Reserve act and other proposed legislation affecting bankers. John 
Greiner, Jr., of Scranton, Pa. spoke on “Mortgage Loans.” 

At the second day’s meeting a resolution offered by W. H. Unger to the effect 
that the association favored the Hardwick amendment to the Federal Reserve 
Act, giving banks the right to charge exchange for remittances, was laid on the 
table by a vote of 70 to 36. 

E. G. McWilliam of the Guaranty Trust Company of New York City, president 
of the American Institute of Banking, spoke on “The Institute and the Banks.” 
In the course of his address Mr. McWilliam outlined what the institute is accom- 
plishing in general and describing in particular the kind of men it is turning out. 
His description was made all the more effective by reading a list of names of men 
who, at the present time are holding responsible positions in the banking world, 
each one being a product of the institute. Other addresses were delivered by 
W. W. Allen, Jr. of the Philadelphia National Bank on “Defences to Negotiable 
Instruments in Pennsylvania;’’ Donald Mullen of the Colonial Trust Company of 
Pittsburgh on “Looking Both Ways from Today.”’ John H. Nagle of the Fulton 
National Bank of Lancaster on “Clearing of Cash Items for County, Districts." 

The following are the officers elected for the ensuing year. Lawrence E. Sands, 
of Pittsburgh, president. Frank M. Horn, of Catasaqua, vice-president; R. J. 
Mattern, of Huntingdon, treasurer. 


PRIZES FOR ADVERTISING EXHIBITS. 


The Irving National Bank of New York City has been awarded first prize for 
the best advertising campaign exhibition at the Annual Convention of the Ad- 
vertisers Department of the Associated Advertising Clubs of the World, held in 
St. Louis, the week of June 3rd to 7th. 

Competitions were also conducted for the best exhibit and the best individual 
piece of copy. The following is the list of awards made: 

Best Campaign—No. 1, Irving National Bank, New York; No. 2, Guaranty 
Trust Company, New York; No. 3, Third National Bank, St. Louis. 

Best Exhibit—No. 1, Union Trust Company, Spokane, Wash.; No. 2, Northern 
Trust Company, Chicago; No. 3, Bankers Trust Company, New York. 

Best Individual Piece of Copy—No. 1, St. Louis Union Trust Company, St. 
Louis; No. 2, Cleveland Trust Company, Cleveland; No. 3, E. J. Lander, Grand 
Forks, N. D. 
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COMMISSION REPRESENTING NATIONAL BANK 
OF COMMERCE OF NEW YORK IN RUSSIA. 


A Commission representing the National Bank of Commerce in New York has 
left New York for Russia. This Mission is a constructive step towards cementing 
definite commercial relations between Russia and the United States, and goes at 
the specific suggestion of several correspondents of the Bank in Russia. The 
Commission is headed by Mr. R. G. Hutchins, Jr., Senior Vice President of the 


R. G. HUTCHINS, Jr. 
Vice-President National Bank of Commerce 


National Bank of Commerce. Mr. Hutchins has always been a pioneer in extending 
the frontiers of American business abroad. As Vice President of the Jeffrey Manu- 
facturing Company, builders of coal mining machinery, he established foreign 
agencies in New Zealand, Australia, South Africa, Russia, China and Japan. Mr. 
Hutchins was a director of the National Bank of Commerce in Columbus, Ohio, 
and President of the Columbus Chamber of Commerce. He is a director in the 
Allis-Chalmers Manufacturing Company and J. G. White Management Corpora- 
tion. 
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He will be accompanied by Mr. H. P. Barrand, an assistant cashier from the 
Bank’s foreign department and several assistants. Mr. Barrand who is one of the 
young officers of the National Bank 
of Commerce has had a wide exper- 

ience in handling foreign business. 


The National Bank of Commerce 
in New York is one of the leading 
commercial banking institutions of 
the world. Its representatives will 
endeavor to establish actual com- 
mercial connections with the largest 
banking firms and business houses 
in Russia, supplementing those which 
have been established during recent 
years. 


The party sailed from Vancouver 
arly in June. They will spend some 
time in Japan and go from there to 
Russia, where they will remain from 
two to three months. Prior to this 
return trip they will spend consid- 
erable time in Scandinavian coun- 
tries. 


In the report submitted by the 
National Bank of Commerce to the 
Comptroller, showing its financial 
condition on May 1, 1917, de- 
posits in the amount of $338,- 
068,215 were recited, an increase 
of about $28,000,000 in less than two months. The total resources of the bank 
are more than $413,000,000. 


H. P. BARRAND. 


PAYMENTS TO AMERICAN ARMY AND NAVY MEN BEING 
MADE THROUGH ENGLISH BANK. 


The London & South-Western Bank, Ltd., Head Office: 170 Fenchurch Street, 
London, E. C. announces to American Banks and Bankers that they have special 
facilities for making payments to American Military and Naval Men and for 
general banking matters in all the Allied Countries. 

Through their banking auxiliary, Cox & Co. (France) Ltd., they are in especial 
position to offer facilities in France, as Messrs. Cox & Co. have branches and cor- 
respondents at the chief military bases (Branches at Paris, Havre, Marseilles, 
Rouen and Boulogne-sur-Ner) with agents in all parts of Great Britain, Spain, 
Italy, Portugal, Russia, Egypt, and other countries. 

The London & South-Western Bank, Ltd. has a subscribed share capital of 
£3,000,000 and current deposits of about $150,000,000. Sir Herbert Hambling 
the General Manager of the Bank, Mr. John Caulcutt, the Foreign Manager, and 
the various partners of Cox & Co. in England and France have travelled exten- 
sively in the United States and Canada and are well known to banking men. 

A thorough acquaintance with the needs of the American travelers and particu- 
larly the military men now going over, has resulted in the Banks arranging all 
the facilities in foreign lands, which are so much appreciated by Americans so- 
journing abroad. Cox & Co. are the largest British Army Agents. 





458 THE BANKING LAW JOURNAL 


NEW VICE PRESIDENT OF GUARANTY TRUST COMPANY. 

The Guaranty Trust Company of New York yesterday appointed Francis H. 
Sisson Vice-President in Charge of Publicity. 

Mr. Sisson has been prominent in railroad circles as Assistant Chairman of the 
Railway Executives’ Advisory Committee, of which Mr. Frank Trumball, Chair- 
man of the Chesapeake & Ohio Railway Company is the head. Previous to that 
time, Mr. Sisson was Vice President & General Manager of the H. E. Lesan Adver- 
tising Agency, of New York and 
Chicago, and has had a wide exper- 
ience in the publishing and adver- 
tising field. 

He was formerly editor and pub- 
lisher of daily newspapers at Peoria 
and Galesburg, Ill., and has been in- 
terested in various -magazine and 
advertising activities since coming to 
New York, about twelve years ago. 

Mr. Sisson was born in Galesburg, 
Ill, and is a graduate of Knox College 
in that city. He is also a graduate of 
Harvard College, where he did post- 
graduate work. 

He is President of the Beta Theta 
Pi college fraternity, and a member of 
various local clubs, including the Har- 
vard, City, Advertising, Beta Theta 
Pi, Railroad and Economic clubs; and 
the Sleepy Hollow, Ardsley, and Dun- 
woodie country clubs; also the Uni- 
versity Club of Washington, D. C. 
He has served as president of both the 
Dunwoodie Country Club and the BetaTheta Pi Club. 

In his editorial and advertising experience he has written and spoken extensively 
on business and financial topics. 


a 
MISSOURI BANKERS CONVENTION 

The twenty-seventh annual convention of the Missouri Bankers Association 
was held in St. Joseph, Missouri on May 22nd and 23rd. The Missouri Bankers 
had their headquarters at the Robidoux Hotel and the proceedings of the conven- 
tion were conducted at the Lyceum Theater. It was nearly 11 o’clock on the 
opening day when the convention was called to order by the president of the 
association, Thornton W. Cooke, of Kansas City. His annual address, which 
was essentially patriotic in its sentiment, had for its theme the Liberty Loan. 
The heavy and extended applause which he received showed how keenly his au- 
dience sympathized with his utterances. He said in part: 

“Missouri bankers and their customers will take their full share. It is expected 
that we shall organize this very afternoon a mighty, state-wide effort for the Liberty 
Loan and victory. Then, seeing that we have agreed that the war must be fought 
with current income, and that this generation, as a whole, cannot pass one dollar 
of the cost to the next generation, as a whole, we should arrange carefully and in 
a business-like way to take by taxation, as we go, so much of the income of our 
people as is necessary to win this war for liberty."" Other features during the morn- 
ing of the 22nd were reports of the secretary, W. F. Keyser, and of the treasurer, 
F. T. Hodgdon; an informal talk by C. F. Enright, state bank commissioner; an 
address on “Community Co-Operation” by F. B. Brady, Chillicothe, and a talk 


FRANCIS H. SISSON, Vice-President 
Guaranty Trust Company of New York 





MISSOURI BANKERS CONVENTION 459 


on “Food Preparedness’ by Hon. Carl S. Vrooman Assistant Secretary of Agri- 
culture, of Washington, D. C. 

At the afternoon session P. W. Goebel, president of the American Bankers 
Association addressed the convention on “What is the Duty of the American Banker 
at the Present Time?’’ This was followed by an address by Hon. Chas. E. Lobdell, 
chairman of the Federal Farm Loan Board, Washington, D.C. Mr. Lobdell had 
for his subject ‘‘The Bankers and the Federal Farm Loan System.” 

At the morning session on the 23rd reports were received from Chairman Harris 
of the committee on legislation and Chairman Garm of the committee on Tax 
Commission. 

Mr. Charles W. Burrows, president of the National One Cent Letter Postage 
Association of Cleveland spoke in support of one cent postage and W. I. Nolan, 
of Minneapolis, spoke to the convention on the subject “We, the People.’’ The 
afternoon of the 23rd was devoted to a discussion of questions of banking law by 
William McChesney Martin, Chairman of the Board of the Federal Reserve 
Bank of St. Louis. Mr. Martin, by reason of his wide banking experience and 
his understanding and knowledge of the law, was particularly well fitted to take 
up questions of this character and present them from the bankers point of view. 
The following were the questions to which he gave consideration. 

1. Past due paper. 

2. Payment of checks. 

3. Duplicate deposit slips. 

4. How a state bank or trust company may become a member of the Federal 
Reserve System. 

5. Trade acceptances. 

After the program had been printed and distributed the association was able to 
announce that Hon. Wm. G. McAdoo, Secretary of the Treasury would be present. 
Mr. McAdoo spoke before the convention at the Lyceum Theatre on May 23rd 
and made an eloquent plea for unanimity in thought and deed in the crisis through 
which the nation is now passing, particularly urging his hearers to get back of 
the Liberty Loan and insure its complete success. 

The election of the officers for the coming year resulted as follows: President, 
Wm. B. Sanford, Springfield; vice-president, Francis T. Hodgdon, Hannibal; 
treasurer, Wm. L. Buechle, formerly of St. Joseph, now president of the Security 
National Bank of Kansas City. Secretary W. F. Keyser, whose untiring efforts 
in behalf of the association have been productive of such good results, was, of 
course, re-elected. 


DEPOSITARY FOR PAPERS AFFECTING MUNICIPAL BOND 
ISSUES. 


The Investment Bankers’ Association of America, through the Chairman of 
its Municipal Securities Committee, Mr. Howard F. Beebe of Harris, Forbes & 
Company, New York, announces the designation of the United States Mortgage 
& Trust Company of New York as the depositary for the legal papers and opinions 
furnished in connection with municipal bond issues pruchased by association 
members. The advantages accruing to the members of the Association through 
an arrangement of this sort have been the subject of discussion for several years 
past and at the Annual Meeting of the Board of Governors held in Cincinnati in 
October 1916, it was determined to establish a central bureau for legal opinions. 

The designation of the United States Mortgage & Trust Company for this work 
may be regarded as particularly appropriate as the Company is not only in position 
to render impartial service by reason of the fact that it does not deal in municipal 
securities, but in addition, has for more than twenty years followed a plan for 
the preparation and certification of municipal issues. It is generally conceded 
that this plan has distinctly raised the standard, not only of safety but of work- 
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manship as well. Under its operation the Company’s Municipal Bond Depart- 
ment has prepared, supervised and certified more than 2,200 State and Municipal 
issues, aggregating in excess of $250,000,000, and in connection with the arrange- 
ment now entered into, the very substantial collection of opinions and papers 
acquired in the progress of this work, will be placed at the disposal of the Asso- 
ciation. It is also anticipated that the great majority of the members of the 
Association will transfer to the central depositary, the papers now in their posses- 
sion, thus furthering not only their own interests, but those of the Association as 
well, and rendering it possible at all times, without delay or annoyance, to secure 
certified copies of necessary data. 

From time to time printed lists of papers deposited will be mailed to members 
and it will be possible to secure certified copies of legal opinions at a cost of $1.25, 
and copies of full legal papers for the actual cost of the clerical and stenographic 
work involved. Proper receipt will be furnished to all members for papers filed. 

The Investment Bankers’ Association is to be commended for its enterprise in 
putting this service at the disposal of its members and the long experience and 
high standing of the United States Mortgage & Trust Company insures a proper 
business handling and the safeguarding of the interests thus entrusted to its care. 


MECHANICS & METALS ENLARGES BANKING SPACE. 


The May issue of the M. & M. Journal, published by the employees of the Me- 
chanics & Metals National Bank of New York City, presents a description of the 
alterations which that bank has made in its banking rooms and the additional 
space which it has been compelled to take by reason of the great increase in the 
volume of its business. This issue of the Journal, it may be remarked, is one of 
exceptional merit and interest. The following paragraphs quoted from the article 
indicate the changes that have been made: 


“‘Growth of the business of the bank has led to a number of alterations at Twenty 
Nassau Street in the past year; the latest and most important alteration is now 
under way. The offices occupied for more than thirty years by the Stock Ex- 
change firm, Simon Borg and Company, were vacated by the firm on May 1, and 
immediately taken in hand by renovaters and carpenters, in the interest of the 
bank. 


“Very shortly the entire southern part of the second floor, save that occupied 
by the Department of Advertising and New Business, will be occupied by the 
book-keepers and others of the clerical force of the bank. The alterations near- 
ing completion make the area devoted to purely banking purposes in our building 
the largest and most favorably appointed in the United States, with only a few 
exceptions. Light and air in abundance, and accessibility, make the new quarters 
highly desirable. 

“Prior to this removal, the book-keeping, rack, mail teller’s, and transit depart- 
ments occupied the Cedar St. wing of the building. The book-keeping staff 
occupied the Nassau St. side, the 20 odd ledgers being kept on desks ranging from 
Cedar St. under the Nassau St. windows to about the center of the building. 
Back of them in the direction of William St. was the transit department and be- 
tween the two was located the rack department. Various spacious tables suitable 
for sorting checks occupied available open space. The mail department was 
situated near the elevator shaft. 

“Now the book-keeping department occupies the major part of the office quarters 
vacated by Simon Borg & Co. Where this department formerly held forth the 
transit department now works. In the transit’s old quarters are now grouped the 
mail tellers. The rack department will not move far, although perhaps a bit 
nearer the Cedar St. windows. To supply much needed increased table space and 
adding machine room, additional facilities are provided.” 





ANNUAL ADDRESS 


BENJAMIN E. SMYTHE’S ANNUAL ADDRESS. 


Benjamin E. Smythe, President of the New York State Bankers Association, 
in his annual address before the members of the association convened at Lake 
Placid, on June 21st, attacked the slogan “Business as Uusual’’ on the ground 
that war and the conditions which it creates are unusual. He stated that so long 
as we are engaged in this conflict war must be the chief business of the Nation. 
Speaking further he said: 

“To think of it as a secondary occupation would soon bring about conditions 
which might force us to pay an indemnity to Germany, as the penalty for not look- 
ing the facts in the face. That trade activity in this country is remarkable is shown 
by the fact that the banks of 125 cities last month reported the heaviest May 
clearings on record. Seven cities showed the largest clearnings ever reported in 
any month. This means good business, notwithstanding the interruption caused 
by the Liberty Loan and the war excitement. 

‘The steel industry is being operated at 90% of capacity for the simple reason 
that there are not enough men available to give a maximum production. Labor is 
so well paid, for doing eight hours’ work, that it is becoming indifferent to the offer 
of bonuses for putting forth extra effort. There never was a time when there was 
such an abundance of work for the competent worker to do at unprecedented wages. 
In fact, it seems there are two jobs for every person who is willing to work. The 
labor problem has been more difficult to deal with, in consequence of arrangements 
under way to withdraw many thousand men for military service. The only ap- 
parent solution is a greater utilization of women workers who have rendered such 
excellent service abroad. The London banks have found women very useful in 
clerical positions and I believe that our own banks will find it practicable to put 
women in the places of men sent to the front. Some large city banks have already, 
tentatively, arranged for such a change, and the smaller banks out of town, no 
doubt, will have to do so as well. 

‘‘We are in a period of extraordinary legislation, for the war has forced Congress 
to adopt emergency measures of great importance. More such measures may be 
adopted in the effort to regulate the food supply and to safeguard the business of 
the country. The banks are in a very strong position, however, to respond to all 
legitimate demands made upon them. The Federal Reserve Board is also a source 
of great strength in such a confused situation as exists to-day and we may expect 
from that body such leadership for the nation as in previous crises has been given 
by the New York Clearing House Committee, in respect to the metropolis. An 
immense amount of constructive work must be undertaken during the coming year, 
and although the complications are serious, I have the utmost confidence in the 
ability of the American people to emerge with flying colors from such a situation. 

“A great deal of interesting history will be written before our association con- 
venes again. The whole world is undergoing a process of readjustment which is as 
amazing as it is complicated. This readjustment will involve economic changes 
of great significance and although the process may be tedious, it will hold out the 
greatest opportunity for service which the banker of broad vision has ever had. 
Within a few months the United States has become a great world power not alone 
in a political sense, but also in a financial sense. There are interesting days ahead 
and I know that I voice a sentiment common to all here in saying that it is a great 
privilege to be a banker in good and regular standing in God’s country to-day. 
We are all dependent upon one another, for in the highest sense, successful banking 
depends upon successful co-operation.” 
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Loans and Loans and Legal Net Legal Net Deposits 
Discounts Discounts Deposits Deposits |\Per cent 
BANK Average Average Average Average of 
1916 1917 1916 1917 Inc. Dec 
Members of Federal 
Reserve Bank. 

Bank of N. Y. B. A..... $34,299,000] $37,577,0 $32,525,000 $34,314,000) 5.5).... 
Merchants National..... 28,356,000 20,414,000 27,135,000 16,687,000) ee Oe 
Mechanics & Metals Nat. 120,686,000} 134,149,000) 128,960,000 145,076,000)12. 4)... 
ational City.......... 417,464,000} 474,354, 442,280,000 502,018,000)13.5).. 
Chemical National...... 36,590,000 44,958,000 32,054,000 39,323,000)22 .6 B 
Atlantic National....... 12,334,000 14,891,000 13,044,000 15,345,000/17.6).... 
Nat. Butchers & Drovers 2,503,000 ,289, 2,327,000 2,137,000)....| 8.1 
American Exchange Nat. 76,330,000 90,698,000 76,069,000 86,069,000)13.1).... 
Nat. Bank of Commerce..| 230,128,000} 272,126,000]) 233,664,000 268,256,000/14.8). . 
Chatham & Phenix Nat... 63,821,000 68,308,000 70,867,000 72,613,000) 2.4 
Hanover National.. 125,775,000} 143,798 144,327,000 152,045,000} 5.3). . 
Citizens Nat... 27,233,000 29,218, 25,912,000 27,936,000! 7.8). . 
Market & Fulton Nat.. 10,131,000 11,169,000 9,939,000 10,625,000) 6.9). . 
Corn Exchange Bank.. 85,766,000} 109,763,000) 101,364,000 118,059,000| 16.4). . 
Importers’& Traders Nat. ‘ 31,663,000 33,789,00: 27,481,000 29,791,000) 8.4/.. 
National Park.......... 144,296,000 5 148,516,000 166,358,000) 12. 





East River National..... 2,078,000 















Second National........ 17,872,000 19,154,000 15,171,000 15,944,000) 5. 
First National.......... 159,385,000} 185,716,000)! 155,668,000 163,074,000) 4. 
Irving National.. 70,460,000 83,464,000 76,600,000 95,768,000125 
N. Y. County National.. 10,234,000 11,291,000 10,224,000 11,587,000/13 


































Chase National......... 187,127,000 256,418,000 212,280,000 265,817,000/25. 
Lincoln National........ 18,020,000 17,600,000 17,824,000 18,514,000] 3 

Garfield National....... 9,482,000 10,230,000 9,380,000 10,231,000} 10 

Fifth National.. 5,026,000 ,075, 5,131,000 6,294,000|22 

Seaboard National. . 41,347,000 42,116, 47,651,000 47,993,000 
















Liberty National........ 48,199,000 60,671,000 
Coal & Iron National.... 9,186,000 10,865,000; 
Union Exchange Nat.... 12,726,000 12,738, 
Nassau Nat. Bank Bklyn 10,008,000 11,447, 
Broadway Trust Co..... 20,317,000 24,054,000 





State Banks not 
Members of Federal 
Reserve Bank. 

















Bank ofthe ManhattanCo. 42,275,000 42,643,000 
aes 31,307,000 35,613, 

Siete ty i hecvasta Gite 11,654,000 12,622,000 
hk ah ee 6,429,000 8,759 


2,233,000 














Metropolitan........... 14,580,000 16,042 
| ee 4,267,000 4,336 
German American...... 5,921,000 6,512 
Fifth Avenue....... 17,073,000 18,638,000 








German Exchange. . 





4,919,000 
6,262,000 







Bank of the Metropolis. . 
West Side Bank........ 
N. Y. Produce Exchange. 
State Bank 























22; 801, DOO}; 
$2,274,520,000/$2,623,689, 000K 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported tu the New 


1916 and June 9, 
together with a computation of the proportionate increase or decrease of deposits for the year. 


2,387,344,000 |$2,678, 179,000 












1917, respectively 













































2,438,000 2,881,000/18. 




















NO wh wo) 





52,243,000 65,905,000/26 
9,350,000 10,877,000]16 

12,543,000 12,121,000) . 
9,660,000 10,231,000 5 

21,747,006 24,729,000)13 
















47,796,000 49,335,000} 3. 
29,640,000 33,438,000}12. 
12,434,000 13,829,000}11. 

:943,000 ,037,000}52 


2,582,000 












13,279,000 15,235,000) 14 
,883,000 878,000) - 

6,183,000 6,251,000 1. 

18,138,000 20,019,000)10. 





4,685,000 5,123,000 
6,195,000 6,536,000 
13,786,000 14,577,000 

,515,000 ,287,000} . 
18,116,000 19,458,000 
25,795,000 25,513,000 








